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‘ * 


The undersigned are carriers of property == 


(traffic) in containers in containerships in the foreign 
H . ' 5 
commerce of the United States in one or more of the ocean 


trades from, to or between U. S. Atlantic ports on the 


! 


one hand and Atlantic ports of continental Europe; Baltic 


_ anda Scomcianren ports;- Mediterranean ports and Ore of 


“the United Kingdom and Eire on the other. ‘They agree to 
exchange information and to cooperate in developing infor- 


_mation relating to:— 


ee: : (1) Cost of service, rates, rules and tariffs 


relating to traffic in SE ECHTIEE SE ‘containers; : 


= 40 
(2) Practices in connection with the enetpe 


and delivery of traffic. in containers, in¢luding inter- 


“change ec connecting land carriers or othex transporta- 
#2 
tion of intermodal containers -between ‘inland points ana 


ports of oO or discharge from containerships; and 


@) jhe regularity: of traffic £low; “the seasonal 


° — 


” and Benen eeneeaae ron of traffic flows, and related een 


_ bearing on the level ana frequency of service. required by 
‘shippers. Soa pcnre ee in 


‘fhe purpose of exchanging the information is to 


@etermine whether uniform or agreed rules, practices and 


REVISED | PAGE 
(as underlined) 


procedure, including methods and procedures for the. fair 
and uniform effectiveness or enforcing thereof, are needed 
to provide to ‘shippers the full benefits of container 
shipping by aGequate container services and toi enable 
carters £0 provide such a service; and if it be determined 
that such uniform or agreed rules , practices, ana procédures 


sare useful fox’ that purpose, then to ‘@etermine whether or 
not appropriate uniform or agreed rules, practices and 
procedures may be tentatively formulated and agreed. it 
is further ungerstood and agreed that the parties hereto 
co establish adequate procedures for consulting with 
éxporters and importers, including buyers and, sellers 

ooo for the purpose of obtaining and considering the 


| 
eviews and comments of those persons. 


Nothing herein authorizes the es hereto to 
carry ‘out any agreement which may be reached except upon 


the prior filing with and approval by the Federal Maritime _ 
—_— 


nd/or any other concemes seen authority 


" Commission a : 
: of any agreement reached.“ — 7 
Nothing heréin is to be construed as. obligating 
any carrier to exchangé the information aescribed “Bbove, 
“or as limiting the right of any carrier to continue or to 


~“ make changes in its present rates, rules and practices. 


‘Any common carrier offering container service in the 


et 
foreign commerce of the United States as described above 
may participate in this Ageocnent and ‘resulting discus- 
‘sions apon becoming a paxty hereto. 
BEES agreement “ke become effective upon approval 


by ene Federal Maritime SORE SESE pursuant to Section 15, 


Seep ing Act, 1916, as attended. 
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- WASHINGTON OF FICE 
FEOERAL BAR BYUILOING 
1861S ™ STREET, N.W. 
s WASHINGTON, 0. C. 20006 
i dee HAIGHT, GARDNER, Poor & HAVENS TELEPHONE (202) 737-7847 


ONALD OCMING ; CABLE: MOTOR WASHINGTON 
. 8O BROAD STREET ! wu TELEX: 692598 


NEW YORK,N.Y. 10004 


TELEPHONE (212) 344-6800 


RAYMONO P. 0c MEMBER 
RESIDENT COUNSEL, WASHINGTON 


CABLE: MOTOR NEW YORK 
RCA TELEX: 222974 
wut TELEX: 620362 
wu TELEX: 127663 


October 1, 13756 


OLL £. OUBUC 


My. Francis C. Hurney, Secretary 
Paderal Haritine Comaission 
1465 I Strest, NN. 


597 


Washington, D3. C. 20575 


PROPOSED AGROONSNT NO. 


following 
NO. 9895S. 


Provosed Agreement $F 
the same parties and the same % 
Superconterence Agreement Ho. 
same topics. The Superconference Agr th ubj 
of a hearing in Docket No. 69-58, presently pending before 
the Comrission, in which Meyer Line and Finniines are ¢p- 
posing approval of the Agreenent. Wea respectfully request 
that the arprovability under Section 15 cf nroposed Agree- 
ment 9899 be added as an issue to Docket 69-53, in order to 
determine the nurposes, effect and relationship of Agreenent 
$899 to the Superconference Agreemcnt, including, Zor example, 
the questions whether the new Agreement is intended to super~ 
sede or supplant the Superconference or to permit effectuation 

£ the Superconference before approval. 


Respectfully submitted, 


HAIGHT, GARDNER, POOR & HAVENS 


< ~ ; “ OS 
By Nee ct TD PN Saad 
— 


Sanford C. Miller 


Scott Morrison 
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GALLAND. KHARASCH. CALKINS & BROWN 
ATTORNEYS AT LAW 
SE OF. GALLAND CANAL SQUARE 
PT N. KHARASCH = 
racic: 1054 THIRTY-FIRST STREET. N.W. eivnmdornee 
S. BROWN WASHINGTON. D. C. 20007 FORTY WALL STREET 
NCE A. SHORT = 2 212 269-7266 


CABLE: CBJECTIVE 
R D. BERNSTEIN TELEX: 8E-2520- 


BOIKESS TELEPHONE: 202 333-2200 
TT. STITT 


W. GINNANC 
COUNSEL 


October 8, 1970 


Mr. Francis C. Hurney 
Secretary 

Federal Maritime Commission 
1405 | Street, N.W. 
Woshington, D.C. 20573 


Re: Agreements 9899 and 9813 


Dear Mr. Hurney: 

This refers to Mr. Miller's letter of October 1 relative to 
Agreement No. 9899. Mr. Miller asks that proceedings relative to 
the approval of this agreement ke "added as an issue to Docket 69-55", 
in which | represent the parties to the agreement looking towards the 
formation of the Transatlantic Freight Conference. As the attorney 
for the respondenis in that case, | deem myself entitled to notice ~~ 
which Mr..Miller did not give -- of any applications involving 
expansion of the issues in such proceeding, or for its consolidation 
with any other cose. 


Hearings in Docket 67-55 are now scheduied for resumption 
November 2. The issues under Agreement 9813 (Transatlantic Freight 
Conference) are on their face wholiy different from those in Agreement 
9899, and no conceivable reason exists, other than the hope of delay, 
for any official action looking towards the interconnection of the two 
agreements or the proceedings involving their approvol or disapproval . 


Mr. Francis C. Hurney 
Page 2 
October 8, 1970 


The parties to Agreement 9813 oppose the request set forth in Mr. 
Miller's letter of October 1. 


Very truly yours, 


es : 
Cr ss 
- .. George F. Gallend: 

cc: Mr. Levenstein 


Mr. Morgan 
Mr. Miller 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 
WASHINGTON, D. C. 


AGREEMENT NO. 9899, AMERICAN _ 
EXPORT ISBRANDTSEN LINES, ET AL. DOCKET NO. 


PETITION OF DEPARTMENT OF JUSTICE 
Comes now the petitioner, the Department of Justice, 
by its attorneys, and pursuant to the Commission's Order, 
dated September 25, 1970, setting forth notice of the 
filing of the above-entitled agreement, respectfully 


states that it has an interest in this matter and respect-_ 


fully requests that a hearing be held in connection there~ 


with; In support of its request for a hearing, and 
participation therein, the Department of Justice says: 

1. The Department of Justice has peenaine in this 
proceeding as an "interested party" under the Commission's 
order of September 25, 1970, . The Department fonenerred by 
Congress with the duty of protecting the public. interest in 
a competitive economy, The United States has a direct and 
substantial interest in preserving competition as a means 


of obtaining satisfactory shipping services at reasonable 


| 
ie 
| 


rates preventing unfairness and discrimination against 
United States shippers, exporters, importers and.ports, 
fostering the maximum growth and development of United 
States commerce and preventing detrimental effects upon ~ 
United States commerce. . 

| 2. Section 15 of the Shipping Act 9 1916, as . 
amended, provides that the Commission shall disapprove 
any agreement that it finds “to operate to the detriment 
of the commerce of the United Statés, or to be contrary 
to the public interest.” The pérartment's s protest and © 
participation in this proceeding shall be directed to 
these ultimate issues. 

3. The courts and this Commission have held that 

. consideration of the competitive effects of a pro- 

_ posed agreement is an /important and necessary step in 
reaching the public -interest determination eee ea 
by Section 15 of the Shipping Act. Agreements which may 
produce anticompetitive effects may only’ be approved 
under Section 15 if the agreement is necessary to 
provide other public benefits which outweigh the nore 
tial anticompetitive effects. See Federal Maritime 
Commission v. Aktiebolaget Svenska Amerika Linien, 390 

Isbrandtsen Co., Inc. ve United States, 


U.S. 238 (1968)3 : 


211 F.2d 51 (.C. Cir.), cert. denied ss nom, 


eeeneipep cna anemic mpunrong omen nm mona mactanat tt crantn ra Gy pt meme tine me : 


i 
| 
| 
| 
{ 


Japan-Atlantic and Gulf Conf. v. United States, 347 


TN, 


U.S. 990 (1954); and Mediterranean Pools Investigation, 
9 FMC 264 (1966). In order to make the balancing test 
: ' 


required by Section 15, the Commission must have a 

clear factual understanding of both the competitive 

effects and other public interest implications of a 

proposed agreement. 

+ Phe agreement which is the subject of this pro- 

ceeding provides for a broad exchange of information 
.-and cooperation to develop additional information among. 

all of the major containership operators in the Atlantic 

Trades between the United States and Europe. Under the 

agreement information would be exchanged with respect to: 


(1) Cost of service, rates, rules and 
-. tariffs relating to traffic in 
intermodal containers; 


(2) Practices in connection with the 

receipt and delivery of traffic 
in containers, including interchange 
with connecting land carriers or other 
transportation of intermodal Containers 
between inland points and ports of © 
ae or discharge from containerships; 
an 


~ 


: : ~ 
(3) The regularity of traffic flow; the ~~~_ 
“seasonal and other fluctuation of traffic 
flows, and related data bearing on the 
level and frequency of service required 

by shippers. es 


The purposes of the agreement are vaguely described as 


A a Det ae NO a LR A AO EN eNO 


eee 


( 


the bringing of "order and stability" into the Atlantic 


trades by means of providing 4 "forum" through which 
carriers can proceed to “an ultimate agreenent" of an 
undesignated sort. The letter submitted with the 
agreement refers to “inconsistencies” between the 
practices of carriers, and suggests that the carriers 
are to develop “uniform standards and practices’ ' of 
undesignated kinds, which will, in unspecified ways, 
engender | “stability.” 

Information exchanges among competitors are two-edged 
swords. In some cases, such exchanges and cooperative 
efforts to develop additional information ‘and standards 
of operation may dispel ignorance as to market conditions 
thereby improving the quality and vigor of competition and 
providing public benefits in terms of price and quality 
of service. However, in other cases, information ‘exchanges 
and attempts to develop standard practices “by competitors 
may eliminate competitive incentives with respect to the 


pricing, service: and technological innovation needed to 


meet a wide range of shipping needs. See, €.8-; . > United 


States v. Container Corp. - of America, 393 U.S. 333 eS 


American Column & Lumber Co. Ve United States, 257 U.S. 
377 (1921). Ina rapidly developing technological 


industry such as container shipping, the preservation 


wee pene heme ee Un tes Meme mm me erm 


10 


of competitive incentives as a means of fostering 
SERIES is clearly in the public interest. 

The information exchange and cooperative efforts 
are. described in the proposed agreement in only the 
most general manner. Similarly, the purported public 
benefits allegedly served by the agreement are extra- 
ordinarily vague. The type of "stability" to be 
achieved is unspecified in kind, The parties to the 
‘agreement have the burden of establishing that Com 
mission approval of the agreement would be in the 
public interest. And, in view of the anticompetitive 
potential of such an agreement, they must provide the 
Commission with a clear factual predicate upon which 
approval can be based.- Their vague filing clearly 
does not meet that requirement. Absent the holding 
of a hearing to develop further information relating 
to the agreement's potential competitive effects and 
other public interest implications, the Commission 
is not ina position to make the public interest Recon 
mination required by Section 15 of the Shipping Act. 

4. The agreement has as present and proposed. picaee 
tories principal members of the. "Superconference" agree- 


ment. The commerce covered is the same. The basic 


subject - -- containerization -- is the same. Thus, there 


is a close but undefined nexus between the two agreements. 
Mich of the information which carriers have declined to 
divulge in the pending Superconference proceeding 

(Docket No. 69-58), on grounds that its release would 
preyadice their competitive’ position, they propose to 
exchange here. The net effect is to have the Commission 
pass upon a proposal for basic reorganization of the ship- 
ping industry without relevant information, while carriers 
- exchange that same information in another proceeding, 
without clear purposes or goals. “Ie this were to occur, 
the Commission's authority to pass upon, and provide 
hearings for, restrictive proposals would be manipulated 


to maximum advantage for the carriers and maximum dis- 


advantage for the publics 
As facts now stand, it seems highly Likely that if 

“gay” information exchange resembling the proposed exchange 

is.to be authorized, it should (a) be creneacted within 


H ‘ 
the context of the proceeding in Docket No. 69-58 and 


(b) be available to public and private bodies engaged 


in that proceeding. 

5. The Department of Justice will desire to_par-. 
ticipate in any proceedings to determine the justifica- 
tion for the proposed exchange of information, the 
appropriate scope and duration of any information 
exchange deemed advantageous to the public, the organ- 


izational framework for any information exchange, the 


| 
| 
| 
{ 
t 


persons to whom the information would be made available, 
and the uses, in Commission proceedings, of the -informa- 
tion interchange, . 

_- WHEREFORE, the DapaLEmene of Justice respectfully 
requests that a hearing be held on this matter, addressed 


to the following issues: 
(1) The sorts of activity to "stabilize" 
the Atlantic trades and standardize 
| practices currently envisaged by the 
parties, and the justifications 
-offered for such activities; 


The utility of designated sorts of 
information interchange for desig- 
nated purposes; 


Any adverse effects of proposed inter- 
changes of information; 


The relevance of the purposes and 
activities involved herein to the 
proceedings involved in Docket No. 
69-58, and the most suitable organ- 
izational framework for any informa- 
oe exchange which may be authorized; 
an 


(5) The availability of interchanged infor- 
mation to the Commission, shippers, 
public agencies, and other members: of 
the public. 

The Department requests that it be treated as a 
party to any such proceeding, with the right to have 
notice of and appear at the taking of testimony, 
produce and cross-examine witnesses, and to be heard 


upon brief and oral argument if oral argument is granted, 


Dated at Washington, D. C., this 15th day of 


October, 1970. 


Hah fet 


RICHARD W. McLAREN : 
Assistant) Attorney General 
Antitrust’ Division 


Oi 
/SOSEPH J. SAUNDERS 
i CAttorney, Department of Justice 


ROBERT T. STERN 
Attorney, Department — 
: o£ Justice 


Robert T. Stern 
US Devt. of Justice 
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VIAUKEGAN . ILLINOIS €OO85 = CABLE ADDRESS ° OMCORP 


ADMIN'STRATING a <r MARINE ENS NEERING 
109 PLHSH NG ROAD TEL. 659-6200 ote EGite oT Ss MARINE ENG SELPINS <STEA%. DIVE SECT Ole 
3245 CONTFAL AVENUE TEL, 244.1170 


October 19, 1970 


Mr 


Secretary 

FEDERAL MARITIME COMMISSION 
1405 I Street, N.W. 
Washington, D.C. 20573 


Re: AGREEMENT NO. 9899 
Dear Mr. Hurney: 


‘Reference is herein made to the captioned filed Agreement before 
your honorable Commission, which has just come to our attention. 


It is our understanding that comments and requests for heacings 
were due on October 15, 1970. We apologize for our delay in for- 
warding our request to be permitted to intervene in opposition to _ 
said Agreement. an = 


Purposes and intents of the proposed Agreement are unclear and 
would reflect pursueing a different avenue than that proposed 
under Agreement No. 9813, which fundamentally was to establish a 
Super Conference controlling ali trades between Atlantic ports 

as described in both Agreements. This is contrary to the funda- 
mentals and principles of rate-making procedures and would impinge 
upon the Anti-Sherman Trust Laws. 


We herewith respectfully advise that we vigorously oppose approval 
of this Agreement with like vigor as that expressed in Federal 
Maritime case styled No. $813. 


In view of our tremendous interest in defense of our needs, we 
respectfully request we be granted leave to intervene despite 
late filing date. 


{eo- Ter 
Respectfully sub Ette 2d. ae 


ww 


J. A. Illes 
Director of Transportation 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 


AGREEMENT NO. 9899, AMERICAN : - 
EXPORT ISBRANDTSEN LINES, et al: DOCKET NO, 


REPLY TO PETITION OF 
THE DEPARTMENT OF JUSTICE 


The following is submitted on behalf of the 
signatories in reply to the petition of the Department 
of Justice, Meyer Line and Finn Line urging that the 
Federal Maritime Commission hold a hearing on the 
matter of whether the subject Agreement 9899 should 


be approved. 
The Department argues that: - 


‘2. such exchanges and cooperative 
efforts (as sought by Agreement 9899): 
to develop additional information and 
standards of operation may dispel ig- 
norance as to market conditions thereby: 
improving the quality and vigor of comp: — 
etition and providing public benefits 
in terms of price and quality of service. 
However, in other cases, information 
exchanges and attempts to develop 
standard practices by competitors may 
eliminate competitive incentives with? 
respect to the pricing, service, and 
‘technological innovation needed to meet 
a wide range of shipping needs." 


There is, of course,’ no way in which approval 
of Agreement 9899 “may eliminate competitive incertives” 


for the reason that any agreement reached in consequence 


of the activities of the agreement pursuant to 
Agreement 9899 must itself be submitted to and 
approved by this Commission before it can be put 


into effect. 


It should also be pointed out that the 
non-American lines who have signed this Agreement 


did so with the following stipulation: 


“Atlantic Containerline, Ltd., Hapag-Lloyd 
and Dart Containerline consider that the 
above Agreement is not required by U. S. 
Shipping Act 1916 (Section 15), and the 
Agreement is signed by them without prejudice 
to their right to discuss matters of mutual 
interest with other common carriers." 


In other words, the non-American signatories maintain 


“the right to discuss amongst themselves any matters 
covered by this Agreement, and they have signed this 


Agreement in a spirit of cooperation. 


The Department persists in the simplistic 
notion that international shipping can be adequately 
regulated by the same standards applicable to the 
local marketing of milk and eggs. The fact is that 
Section IS itself carves agreements between carriers 
in foreign trade out of the general body of law and 

“provides other and different standards, under the 
jurisdiction of this Commission, against which such 


. 


agreements must be weighed. 


What is sought by Agreement 9899 is some means 
by which to bring a semblance of order into an inter- 
national industry where order is of the highest measure 
of importance, not alone to the carriers in that industry, 
but also to exporters and importers here and abroad. The 
information, for example, to be exchanged is information 
relating to the operations not alone of U. S.-flag 
carriers, but carriers of other nations as well; not 


alone to U. S. exporters and importers but to commercial 


interests abroad as well. The difficulties in obtaining 


such information other than through voluntary cooperation 
provided by Agreement 9899 was described by the Court 

of Appeals for the District of Columbia Circuit as 
"recently as this month in a case dealing with the self- 


policing efforts of carriers in international trade: 


... Conferences serving the foreign 
trade of the United States are by 
definition engaged in international 
trade. Records essential to proof of 

’ the unlawful rebating (at issue in that 
case) would undoubtedly be located in 
the offices of shippers and carriers | 
in many different countries. Many 
nations have long established policies 
embodied in statutes against the enforce- 
ment of foreign court subpoenas. In 
addition, certain of these countries have 
made it clear that records located on 
their soil are not to be provided the 
Federal Maritime Commission for use. in 
policing violations of the Shipping Act 
by individual lines..." [parenthetical 
comment inserted] 


As the Department says, what is involved here 
is a “rapidly developing technological industry." 
The need for fair standards in this rapidly developing 
technological industry should need no exposition. But 
see, for example, the proceedings before this Commission: 
in Docket 68-8 involving principally the simple question 
of the scope, purpose and effect of a through bill of 
lading in international commerce, as evidencing the wide 


variety of practice and beliefs as between carriers. 


. 
. 


As we have noted, any agreement that the parties 
to Agreement 9899 reach cannot be effected until and 
unless approved by the Federal Maritime Commission. To 
* the extent that any such further agreement "may eliminate 


competitive incentives," it is reasonable to expect 


that this Commission will not approve that further 


agreement unless the public benefits outweigh that anti- 
competitive effect. There is, then, no harm that can be 
done to a competitive economy by approval of Agreement 9899. 
On the other hand, to disapprove or delay approval, pending 
‘hearing, may eliminate entirely the possibility of any 
agreement to submit for approval or further agreements 
which in the words of the Department: 

"... may dispel ignorance as to market 

conditions thereby improving the 

quality and vigor of competition 

and providing public benefits in 


terms of price and quality of 
service ..." 


The protestants request consolidation with 
Agreement 9813. Agreement 9899 is a simple agreement 
to exchange information to explore various possible 
alternative solutions in a quest for trade stability. 
Any consolidation with a conference agreement. ich 
may require months of hearings and legal. pleadings 


can serve no useful purpose. 


In short, the approval of Agreement No. 9899 
cannot possibly harm the public interest;. but it could 


help. The Commission should approve the pee 9899. 


Respectfully submitted, 


ve 


JSM:m tHek Morrison 


Nov. 6, 1970 oo 


APPENDIX, ITEM 7 


FEDERAL MARITIME COMMISSION 
ORDER 


APPROVAL OF AGREEMENT NO. 9899 
(AMERICAN EXPORT ISBRANDTSEN LINES, ET AL. ) 


The Commission has before it, pursuant to section 15 of the Shipping 
Act, nae/5, an application for approval of an agreement providing for the 
onenan RE cooperative development of certain types of information, 
between American Export Isbrandtsen Lines, Atlantic Container Lines, Ltd-, 
Dart Containerline, Hapag-Lloyd, AG. Seatrain Lines, Inc-, Sea-Land 
Service, Inc., and United States Line, Inc. The signatories are all carriers 
of cargo in containers by containerships in the foreign commerce of the 
United States in one or more of the ocean trades rome to or between United 
States Atlantic ports on the one hand, and paren ports of Continental 
Europe; Baltic and Scandinavian ports; Mediterranean ports; and ports of. 
the United Kingdom and Bire on the other. The agreement has been designated 
‘Federal Maritime Commission No-, 9899. 
Agreement No. 9899 provides for the voluntary excherigelot information 
‘among its signatories relating to: 
l. Cost of service, rates, rules and tariffs relating to traffic in 
intermodal containers; 
2. Practices in connection with the receipt and delivery of traffic in 


containers, including interchange with connecting land carriers or other 


transportation of intermodal containers between inland points and ports of 


loading or discharge from containerships; and 


Pa. ees ee ee en ee 


3- The regularity of traffic flow; the seasonal and other fluctuation 
of traffic flows, anh related data bearing on the jeveliana frequency 
required by shipsers- 

“The purpose of exchanging this information is to Moxes whether uniforn 
or agreed rules, practices and procedures are needed in ithe ocean trades 
covered by the agreement from the standpoint of container shippers or of 
the signatory carriers. Procedures to elicit the views of exporters and 
importers will be established. 

Nothing in the agreement authorizes the parties to | implement any program, 
understanding or arrangement based upon information resulting from the 
contemplated exchanges until such a plan is filed with, and approved by, the 
‘Commission and any otker concerned Government agency- 

Z Nothing in the areoorent precludes any common carrier offering container 
service in the trades described from becoming a signatory and varticipating 
in discussions and exchanges of information. | 


’ Petitions commenting on the agreement have been received from the 


Department of. Justice, Meyer Line and Finnline, which urge that the Commission 


" hold a hearing on whether the agreement should be approved. Outboard Marine 


Corporation opposes approval with or without hearing. 
The Commission having fully considered the terms of the proposed agreement, 
the petitioners' comments and the replies thereto, concludes that an evidentiary 


hearing is not required for the reasons set forth below. . 


Laine LA hiner nn. eee nen eae Smee 


No action in implementation of any arrangement reached in pursuance of 


this agreement may be taken without itself being submitted to and being 


approved by this'Commission- Nothing more than permission to discuss ard 


exchange data is, herein sought; no action is contemplated. 

The signatories' exchange and development of information is on a 
voluntary, not a mandatory, basis; any party may refrain from giving 
information and is free to continue or alter its present rates, rules or 
practices. 

The agreement is one within the context of a regulated industry, ont 
one subject to the uninhibited thrust of the antitrust laws as the Department - 
of Justice’s petition seems to imply. The Commission's proper concern is 
whether its approval will be violative of the criteria set out in section 15, 
Shipping Act, 1916. Section 15 is not pasoriocedl to, nor primarily concerned 
with a determination that an agreement, if approved, would impinge on the 
operation of free-market forces in an unregulated industry. All approvals 
under section 15 are granted in the full light of the Commission's continuing 
_gurisdiction over and surveillance of the actual conduct of the parties under 
the agreement. While the preservation of competition is desirable as being in 

“"the public interest" under section 15, such competition is to be preserved 

only after all counterbalancing regulatory pen posesions transportation benefits. 
“to be derived from approval have been weighed. Consideration of the authorities, 
relied upon by the Department of Justice in its petition, shows them to be 
inapposite since they involved unregulated industries and dealt with action 


taken on the basis of exchanged information as well as the exchange itself. 


ie Lae cag! ee ee er a a eH ate Te Sy me tet unt heel etten tot 


In the light of the currently actue problems involving overtonnaging, 


instability and malprectices in the U-S. Atlantic/Continental Europe, 
Baltic, Scandinavian, United Kingdom, and Eire trade areas covered by the 
proposed Agreement No. 9899, it is apparent that the agreenent seeks to 
solve serious transportation problems. onevens the same lack of order 
does not appear to presently exist in the Seaaes to and ‘from Mediterranean 
ports. The Commission, therefore, does not now see the peed for exchange 
of information and discussions covering such trades, and is accordingly 
granting Een Se Agreement 9899 on the condition that no information 
~ exchange or discussion relate to operations in respect to Mediterranean ports. 
To consider Agreement No. 9899 as a part of the proceeding in Docket 

No. 69-58, Agreement - Conference Agreement Transatlantic Freight 
Conrenencee or to establish a special proceeding with an attendant evidentiary 
; hearing, as requested by certain petitioners, would delay for an unwarranted 
time action upon an agreement aimed at seeking en rapidly as possible 
- to immediate concerns. | 

| The Commiseron is ‘not stars Sot even the exchange of information alone, 
may involve some risk of further anticompetitive conduct; incompatible with the 
criteria and requirements of section 15. Consequently, the Commission hds 
imposed strict reporting and time strictures which will minimize this risk. 

NOW THEREFORE, IT IS ORDERED, That whereas our examination of the 

agreement, protests and replies thereto indicates that the proposed agreement 


would not be unjustly discriminatory or unfair as between carriers, shippers, 
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exporters, importers or ports, or between exporters from the United 
States and their foreign competitors, or Rec inenter to the commerce 

of the United States, or contrary to the public interest, or violative 
of the Shipping Act, 1916, said agreement is hereby approved pursuant. to 
section 15 of the Shipping Act, 1916. 

I? Is FURTHER ORDERED, That the approval granted herein is to be 
effective Tor a period of three months from the date of this approval 
with the right to seek renewal for an additional consecutive three 
month pericd upon the termination of the period of initial approval, 
provided that an application seeking renewal is filed with the Commission 
by the signatories not later than one (1) month prior to the expiration of 
the initial term. 

. IT IS FURTHER ORDERED, That each and every exchange, discussion or 
agreement transacted under the terms of this agreement shall be reported 
in writing to the Commission within ten (10) days of such occurrence. 

. Such report will be rendered in.a form adequate to fully inform the 
Commission of the topics discussed or information crircncee Sat the time 
‘such discussion and exchange took place. 

AND IT IS FURTHER CRDERED, That this approval applies cnly to exchange 


of information and discussions relating to the trades between U.S. Atlantic 


‘Ports and Continental Europe, Baltic ports, Scandinavian ports, and ports 
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™. 


of the United Kingdom and Eire. No information exchange or discussion 


shall relate to the U-S. Atlantic/Mediterranean Trades- 


By the Commission, November 24, 1970 


Francis C. Hurney 
Secretary 
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APPENDIX, ITEM 8 
BEFORE THE 
FEDERAL MARITIME COMMISSION 
WASHINGTON, D. C. 


AGREEMENT NO. 9899, AMERICAN 
EXPORT ISBRANDISEN LINES, ET AL. ‘ DOCKET NO. 


a 


MOTION OF THE DEPARTMENT OF JUSTICE FOR 
JMMEDIATE STAY OF COMMISSION ORDER OF 
NOVEMBER 24, 1970, PENDING COMMISSION 
RULING ON THE DEPARTMENT'S ATTACHED 
PETITION FOR STAY AND FOR ORDER SHORTEN- 


ING THE TIME FOR REPLY TO THE DEPARTMENT'S 
PETITION TO FIVE DAYS 


ES 


. 


Pursuant to Rules 5(i), 5(m) and 16(c) of the Com- 
mission's Rules of Practice and Procedure, the Depart- 
ment of Justice respectfully moves that the Commission 
immediately stay the effective date of its ‘Order of 
November 24, 1970 until the Commission rules on the 
attached Petition of the Department of Justice. An 
immediate stay, issued this date if possible, is nec- 
essary 'to prevent the kind of irreparable alteration 


of the status quo referred to in the attached Petition. 


Also, pursuant to Rule 7(c) of the Commission's 


Rules of Practice and Procedure, in order to expedite 
the consideration of all wiewes the EOICEEESES of 
Justice respectfully moves that the time for reply to 


the attached Petition be reduced to five days. 


se 
Respectfully submitted, 


RICHARD W. McLAREN 
Assistant Attorney General Riss: Soe 


ROBERT T. STERN 

Attorney, Department of Justice 
JOSEPH J. SAUNDERS 
Attorney, Department of Justice 


Dated: December 1, 1970 
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APPENDIX, ITEM 9 
BEFORE THE 
FEDERAL MARITIME COMMISSION 
WASHINGTON, D. C. 


AGREEMENT NO. 9899, AMERICAN 
EXPORT ISBRANDTSEN LINES, ET AL. 


a 


PETITION OF DEPARTMENT OF JUSTICE 
FOR STAY OF COMMISSION ORDER 


a 
Pursuant to Rules 5(i), 5(m) and 16(c) of the Com- 
mission's Rules of Practice and Procedure, the Depart- 


ment of Justice hereby petitions the Commission for an 


Order staying until December 21, 1970, the effective 


date of its Order, dated November 24, 1970, approving 
ER 9899 without hearing. 

This Agreement, providing for the prchanse and 
cooperative development of certain types of information 
among seven container shipping lines on the North Atlantic 
was submitted to the Commission on September 21, 1970. 
Pursuant to official notice of the above-entitled Agree- 
ment by the Commission on September 25, 1970, the Depart- 


ment of Justice submitted a timely Petition, dated 


October 15, 1970, offering comments and ean a 
hearing. By Order of November 24, 1970, the Commission 
approved the Agreement, without hearings to be effective 
from the date of approval. | : se 

In support of its Ration of stay of the effective 
date of said Order, the Department of Justice shows as 
follows: 


1. The Department of Justice maintains its position 


- that Agreement 9899 may operate to the detriment of the 


commerce of the United States, or be contrary to the 
public interest, and therefore be unapprovable under 
Section 15 of the Shipping Act, and that a hearing is 

marrired to determine (1) whether the Agreement will have 
anticompetitive effects, and if so, how substantial such | 
effects will be; (2) whether the Agreement is necessary 
to provide specific public benefits which outweigh the 
anticompetitive effects; and (3) whether. the Agreement 
invades antitrust policy any more than absolutely nec- 
essary to permit achievement of the specific ae 

| tion benefits sought to be obtained. | pe 
2. Approval of Agreement 9899 without hearing in 

the face of the Department's raising of substantial 
questions under Section 15 and its request for hearing 
appears to be contrary to the requirements imposed on 


the Commission in connection with its consideration of 


Section 15 agreements. Marine Space Enclosures, Inc. 
v. FMC, 420 F2d 577 (1969). 

3. Because of the important public policy questions 
presented by the Commission's approval of this Agreement’ 
without a hearing, the Department of Justice must con- 
sider whether it should undertake action to secure . 
further review of the Commission's Order. A reasonable 
amount of time is required for the Department's study of . 
the issues presented. 

4. The interests of justice require that the Com- 
mission stay its order so as to avoid irreparable alter- 
ations of the status quo. Under the Commission's 
November 24, 1970 order, the nine carriers are now free 
to exchange and cooperatively develop the most sensitive 


kinds of individual-company, financial and cost data. rf 


Such exchanges of information may have repercussions 


upon the subseauent competitive conduct of the parties 
even though the November 24, 1970 Commission Order is 
later reversed or modified. Thus, the activity author- 


ized by the Commission's November 24, 1970 Order may 
= 


—— 


a EEE UE EEEESEES Enna 


1/ The very same data relating to costs which the car= 
Yiers propose to exchange under the instant agreement has 
been characterized by them as highly confidential. In 
Docket No. 69-58 (Transatlantic Freight Conference) they 
have resisted disclosing the data on the ground that 
release would prejudice their competitive positions. 


| 
| 
| 
| 
} 
| 


jeopardize the Department's right to a final, proper, 
disposition of the Agreement under the standards of 
Section 15 of the Shipping Act. Until such final ‘dis- 
position of the Agreement, which may result in dis- 
approval, the participating shipping Lines are sceaeeien 
to conduct activities which may ultimately be held to be 
contrary to the standards of Section 15 of the Shipping 
Act and, were it not for the immunity, a violation of 
the GEES ERSSS laws. 

In view of the fact that the Commission has limited 
the effectiveness of the Agreement to, an initial period 
of only three months, it can be anticipated that the 
parties are presently preparing to carry out the Agree- 
ment at the soonest possible date. . Therefore it is impera- 
tive promptly to stay the effective approval in order to 
prevent. any or all of the irreversible activities referred 
to’ above. a . 

WHEREFORE, the Department of Justice respectfully 
requests the Commission to stay until December 21, 1970, 
the effective date of its Order of November 24, 1970. 

Respectfully submitted, 


RICHARD W. McLAREN 


Assistant Attorney General i pe 
JOSEPH J. SAUNDERS ——ROBERT I. STERN 


Attorney, Department of Justice Attorney: 
“: pera of Justice 


Dated: December 1, 1970. 


APPENDIX, ITEM 10 
(Ca aa on 
( December 4, 1970 ) 
(FEDERAL MARITI«S COMMSSIN) 


FEDERAL MARITIME COMMISSION 


DENIAL OF RECONSIDERATION - OF 
ORDER APPROVING AGREEMENT NO. 9899 


The Department of Justice has petitioned for a stay of the Commission's 

order approving Agreement 9899, a cooperative working arrangement between 
certain container lines in the trade between U.S. Atlantic ports and European 
and Mediterranean ports. Justice, an original protestant against approval 
of the agreement, makes again the arguments the Commission found insufficient 
in the order of approval. Now Justice urges that a stay of the order is necessary 
to prevent irreparable alterations of the status quo while Justice, 
"Because of the important public policy pacectons presented by the Commission's 
approval without a hearing . . . consider[s] whether it should undertake 
action to secure further review of the Commission's Order." 

We find this insufficient cause for staying our approval of Agreement 


9899, and Justice offers no other. Accordingly, the petition is denied. 


By the Commission. 


a a , A 

WH MOA Sr SURAT ee 
Francis C. Hurney ) 
Secretary 


APPENDIX, ITEM 11 
BEFORE THE 
FEDERAL MARITIME COMMISSION 
et x 
In the Matter of 3 


AGREEMENT 9899 


PETITION OF 
MEYER LINE AND FINNLINES 
FOR RECONSIDERATION AND STAY 

Meyer Line and Finnlines, pursuant to Rule 16 (a) 
of the Rules of Practice and Procedure, hereby respect— 
fully petition the Commission to reconsider its Order dated 
November 24, 1970, mailed on November 25, 1970, approving 
Agreement No. 9899, and further request the Commission to 
stay the.effective date of the Order until hearing and 
determination of the petition for peconsideratton- 

For the Commission to approve, without even the 
semblance of a hearing, an agreement among the dominant 
carriers in one of the most significant areas of the ocean 
commerce of the United States flies directly in the face of 
the statutory guarantee of a hearing, pursuant to Section 15 
of the Shipping Act of 1916. The Commission's Order com- 


pletely ignores the stan@ards laid down by the Court of Ap- 


peals in Marine Space Enclosures, Inc. v. Federal Maritime 


Commission, 420 F. 2d 577 (D.C. Cir. 1969): 


as: 
> 


"Tt would be a travesty to suppose that Congress — 
meticulously required an appropriate hearing and 
reasoned disposition as a condition of disap- 
proval of industry agreements but was prepared 

to acquiesce in agency approval {[without] * * * 
opportunity for appropriate presentation of ob- 
jection, evidence and argument. What the words 
of § 15 fairly indicate is that an appropriate 
hearing shall be held prior to either approval 

or @isapproval." (id. at 583-4) 


As to asserted problems of delay, we must respect- 
fully recall to the Commission that Meyer Line and Finnlines 
have simply requested that the approvability of this Agree- 
ment be added as an issue in the presently pending proceeding 
in’ Docket 69-58 involving the proposed Superconference Agree- 


ment No. 9813; the close relationship of the two matters is 


self-evident, since the two agreements are between exactly 


the same parties and cover the same trade area. Assertions 
as to allegedly crucial time problems must in the circun- 
stances be regarded as open to very great question. We 
mention, by way of illustration, the following: (1) the 
“Agreement, although dated September 4th, was not €ileda with 
the Commission until September 21st; (2) the goomiasion- 
although publishing the Agreement in the Federal Register 
on only ten days' notice, and the protest of Meyer. Line and 
Finnlines having been served on October Ist, the Commission 
thereafter deferred action and did not enter its order until 
November 24th; (3) fe the related case of the Superconference 


Agreement 9813, Docket No. 69-58, where the same parties have 


been making similar assertions as to urgency and time prob- 
lems, they have most recently caused a hiatus in the pro- 
ceeding from November 13th to December 21st by reason of 
the unilateral refusal of their own sehen witness to 
appéar at scheduled hearings (Docket No. 69-58, Tr. 929- 
934). In the circumstances, unsupported assertions as to 
time Saeisions of the parties to Agreement 9299 cannot 
justify the denial of a hearing. 

Meyer Line ana Finnlines further sraaae een 
‘request that the Commission stay the effective date of its 
Order until hearing and determination of the proceedings 
upon this petition for reconsideration. Unless a stay is 


ordered, the parties will have carried out Agreement 9899, 


‘and any decision by the Commission on reconsideration will 


be moot. 


Dated: December 2, 1970 
Respectfully submitted, 


Vrembeh ¢ Rube 


Sanford C. Miller, attorney for 
Meyer Line and Finnlines 
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TO: 


s 


PEDERAL MARITIME COMIISSION 
1405 I STPEZT, N.v. 
WASHING?ON, D.C. 20573 


PETITION FOR STAY OF COMMISSION ORDER REQUESTED AGPEE: SENT NO. 9899. 
WE ADOPT IN PRINCIPLE DEPARTMENT OF JUSTICE POSITION MOTION FOR 
IMMEDIATE STAY OF ORDER NOVEMBER 24, 1970. 


J.A.ILLES 
OUTBOARD MAR 
WAUKEGAN, IL 


INS CORPORATION 
LINOIS 


CC: FILED WITH KNOWN PARTIES OF RECORD 
ROBERT T. STERN - DEPT. OF JUSTICE 


APPENDIX, ITEM 13 


Before the 
FEDERAL MARITIME COMMISSION | 


AGREEMENT NO, 9899, AMERICAN 
EXPORT ISBRANDTSEN LINES, ET AL. Docket No. 


REPLY TO PETITION OF DEPARTMENT 


OF JUSTICE AND 
STATEMENT OF POSITION 


It Seems clear to American Export Isbrandtsen Lines, Inc. 
[AEIL/, a signatory to Agreement No. 9899, that the Department of 
Justice has not advanced any reason for the stay of the Commission's 
‘Order. The Petition of the Department is filled with generalities - 


[i.e., " .. . Agreement 9899 may soe 
to the Getcemens of the commerce of the 
United States, or be contrary to the public 
interest . . ." etc. (page 2); "The interests 
of justice require that the Commission stay 
its order so as to avoid irreparable SASS 

‘ tions of the status quo." (page 3)/ - 


and it does not address itself to any factual ae cf-a type that 
would sustain such equitable relief. 
In view of the controversy that this agreement has provoked, 
AEIL desires to set forth its position in the matter. ABIL agreed to 
enter into discussions with the other signatories to Agreement 9899 for 
the purpose of exploring whether some way could Le found to discontinue 
ye 
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the rate war and to rationalize the unsettling conditions that were. and 
are eroding the North Atlantic trade. It was and is AEIL's position 
that merely entering into such discussions with other carriers does 


not. constitute an agreement within the purview of section 15. Never- 


theless, despite its opinion that Agreement 9899 did not have to be filed 


with or approved by the Commission, AEIL did enter into the agreement 
because some parties considered it necessary, and AEIL did not desire 
to impede in any way these salutory discussions. 

The situation has now developed into what ABIL believes may 
be a hideous and most unfortunate precedent. A requirement that parties 
to the Act obtain the Commission's approval prior to undertaking prelim- 

“inary discussions concerning a possible section 15 agreement is unprece- 
dented under section 15. Similarly, a requirement that the parties report 
in writing - 


"each and every exchange, discussion... 


transacted . . . within ten (10) days of such 


- occurrence..." 


may well prevent rather than assist parties from reaching a modus vivendi 
or accord that would stop the instability in the North Atlantic trade. 

As far as we are concerned, if the Commission's order in this 
proceeding stands as it is [without further explanation/, it could overturn 
ones 50 years of consistent administrative interpretation under section 15 


of the Act. We know of no prior administrative or judicial decision that 


would require parties to the Shipping Act to obtain Commission approval 
before entering into discussions concerning "rates, rules and tariffs" or 


other types of section 15 agreements so long as no actual anticompetitive. 


agreement is implemented. Similarly, there has been no requirement 
| 
that parties entering into such preliminary discussions file periodic re- 


ports and "records, files and memoranda" with the Commission of the 
status of each preliminary discussion. These are requirements under a 


materially different situation under the Interstate Commerce Act [see 


: 
section 5a (Reed-Bulwinkle Act), 49 U.S.C. § 5b/, and they have not been 


iricorporated or enacted in the Shipping Act. 
The Commission has consistently held that such agreements 
‘need not be filed for approval under section 15. For example, an 


"agreement to agree" need not be submitted for approval, Transshipment 


Agreeement Between S. Thailand And U. iste 10 F.M.C. 201, 215 (1966). 


Similarly a preliminary arrangement to exchange information and discuss 
matters - "a mere preliminary step which may lead to a section 15 agree- 


ment but which, in and of itself does not constitute such an agreement" - 


need not be filed, Transshipment Agreement, Indonesia/United States, 10 
F.M.C. 183, 196 (1966). As the Commission has explained, 


"The short answer is that a mere agreement 
to negotiate . . . cannot, standing alone, accom- 
plish those things covered by section 15 and there- 
fore an ‘agreement’ does not come within the 
section." Transshipment Agreement Between S. 
Thailand And U. S., supra at p. 215. 


See also Volkswagenwerk Aktiengesellschaft v. Marine Terminals Corp., 
77, 82 (1965). An agreement that does not affect competition is net sub- 
ject to section 15. conn Steel Sales, Inc. v. Port of Chicago Marine 
Terminal Assn., 12 F.M.C. 353, 377 (1967). 

There is no reason for the Commission to abandon these long- . 
standing and well accepted precedents in this matter. It is no answer for 
the Commission to say, as it has in its Order in this agreement, that - 

"The Commissicn is not unaware that even the 

exchange of information alone, may involve 

some risk of further anticompetitive conduct 

incompatible with the requirements of section 

15." (Order, p. 4) 
The fact is that the parties do not intend that this agreement should have 
_any anticompetitive effect. It is difficult to see what immunity the 
Commission has by its order given or exactly what it has accomplished. 

' AEIL is apprehensive that any formal petition for reconsidera- 
tion in the matter may delay or prevent discussions which we believe 
mse take place if further irreparable injury and instability in this trade 
is to be avoided. Therefore, at the moment, ABIL is merely setting 3 


forth its position. 


Yat : 
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. RICHARD W. KURRUS 
KURRUS and JACOBI 
> 2000 K Street, N. W. 
December 7, 1970 Washington, D. C. 20006 


Attorneys for American Export 
Isbrandtsen Lines, Inc. 
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om Ree D.) 
( eae 31, ee ) 
 (WEDERAL MARITIME COMMISSION) 
FEDERAL MARITIME COMMISSION Ges a SS ee ee 


—— 


SUPPLEMENTAL ORDER i 


REQUIRING SUBMISSION OF INFORMATION | 


RELATIVE TO APPROVAL OF AGREEMENT NO. 9899 
(AMERICAN EXPORT ISBRANDTSEN LINES, ET AL. ) 


SSeS 
On November 2h, 1970, the Commission pussuant to section 15 of the 
Shipping Act, 1916, approved an agreement providing for the exchange of . 
certain types of information between American Export Isbrandtsen Lines, 
Atlantic Container Lines, Ltd., Dart Containerline, Hapag-Lloyd, A.G., 


Seatrain Lines, Inc., Sea-land, Service, Inc., and United States Lines, Inc. 


The approval of the agreement was, among other things, conditioned 


“ypon the following language: 

IT IS FURTHER ORDERED, That each and every exchange, discussion or 
agreement transacted under the terms of this agreenent shall be reported 
jn writing to the Commission within ten (10) days of such occurrence. 
Such report will be rendered in a form adequate to fully. inform the Commis- — 
sion of the topics discussed or information ercoenced and the time such 
discussion and exchange took place. : 

On December 11, 1970, the Department of Justice filed with the 
United States Court of Appeals for the District of oe applica- 
tion for a temporary stay and a motion for stay soe review of our 


a * 
a/ United States of America v. Federal Maritime Commission 
and United states of America, Docket No. a 


42. 


order of approval of Agreement 9899. On December 30, 1970, the Court, 
per curiam, denied the Department's motion and application conditioned | 
upon a Commission order that the parties to the agreement supply the 
Commission all information exchanged pursuant to Agreement 9899. 
Accordingly, the order of approval dated November 2), 1970, is 
hereby amended ‘by substitution of the following language in lieu of 


that set forth above: 


. IT IS FURTHER ORDERED, That each and every exchange, discussion or 


agreement transacted under the terms of this agreement shall be reported 
in writing to the Commission within ten (10) days of such occurrence. 

Such report will be rendered in a form adequate to fully inform the 
Commission of the topics discussed and shall contain ten (10) copies of 
ell information exchanged as well as the time such discussion and exchange 
took place. All information exchanged to date pursuant to the terms of 
this agreement shall be forwarded to the Commission within five (S) days 


of service of this Supplemental Order. 


oo eee Ge Ne 
Francis C. Hurney : \ 


Secretary 


By the Commission. 


———————— 


APPENDIX, ITEM 15 
conten rea Tae ere 
RITIME COMMISsion( | JANUARY 13, 1971 
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RAL MARITIME COMMTSSIOz ) 


a 
DENIAL OF 


OF ORDER & 


x 


November 24, 


ent 


review of the o 

District of Columbia 
Commission and Uni merica, Docket No. 24,895). 
Lommission and United States of America, 


December 30, 1970, the 


parties to the Agreement supply the 


Commission all information exchanged pursuant to tne Agreement. On 
| 
. December 31, 1970, the Commission issued a Supplemental Order requi 


among other things, that copies of all information exchanged be reported 
to the Commission. 


The petition herein was filed twe days prior to institution of the 
_GOS§SO-32/f 
Court proceeding. Although petitioners did not intervene before the Court, 


the arguments advanced in their petition were alread 


i 
a 


{ 


¥ 
soy 

i 

e 


time of approval by us and were, essentially, advanc 
Accordingly,.the petition is denied. 


By the Commission. 


nC. np AZT, SO. Francis C. — 


Secretary 
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APPENDIX, ITEM 16 


BEFORE THE 
FEDERAL MARITIME COMMISSION 


In the Matter of 
Agreement 9899 
(American Export Isbrandtsen Lines, et al:) 


REQUEST TO RENEW AGREEMENT 
| FOR AN ADDITIONAL THREE MONTHS 


- The parties to Agreement 9899 request this Commission ~ 


to renew Agreement 9899 for an additional consecutive three month 
period. For purposes of this request, the parties state: 

i. Agreement 9899 between United States and foreign flag 
carriers of cargo in containers in the foreign commerce of the United 
States in the North Atlantic trades, was filed with the Federal 
Maritime Commission (Commission) on September 21, 1970, and approved 
by the Commission on November 24, 1970. Approval was to be 
effective for a period of three months with the right to seek 
renewal for an additional consecutive three month period upon the 
termination of the initial period. An application for renewal 
was to be file? not later than one month prior to the terminatio.a 
of the initial period. By virtue of this approval, Agreement 9899 


would terminate on February 23, 1971. 


2. On December 1, 1970, the Department of Justice (Depart— 


ment) petitioned for a stay of the Commission's order of approval. 
The Commission denied this petition on December As, 1970. The De- 
partment then applied to the United States Court of Appeals for the 
District of Columbia Circuit for a eee stay of the Commissions 
order of approval pending final disposition of the Department’s 
motion for stay together with a motion for Stay pending review. 
On December 11, the Court (Per Curiam) ordered the Commission to 
file a response by December Gancnerd the Department's petition 
in abeyance pending that response. Responses were filed and oral 
arguments presented by the Commission and carriers party. to 
Agreement 9899. On December 30, 1970, the Court denied the Depart- 
ment's motion and application upon condition that the Commission 
“order the parties to the Agreement ao Soe to the Commission 
all information exchanged pursuant to Agreement 9899." On Decem-— 
ber 31, 1970, the Commission issued its ooesheneraek order amend- 
ing the order of approval to require the parties to Agreement 9899 
to submit information in compliance with the onder of the Court of 
Appeals. : 
3. Although the status of Agreement 9899 was in doubt until 
the Court's Order of December 30, and Gespite the many legal motions 
’ and applications, Agreement 9899 was never suspended, nor was the 
Commission's order of approval stayed. The time for the termination 
of the ase STEED granted by the Commission and for re- 
questing a further extension of the Agreement has continued to run. 
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4. ‘the appellate procedure, including proceedings, replies. 
motions and oral argument, which consumed the month of Décember, 
together with the necessity of utilizing to the fullest the short 
period of initial approval, distracted the attention of the parties 
from the precise date for filing for a further extension one month | 
before the. termination of the initial approval. The application 
should have been filed on January 25, rather than its present date. 
of January 28. The parties submit thatthis brief delay is de 
minimis, does not prejudice any person, does not affect the present 
termination date or the additional time ee Nea and does not 
constitute a reason for refusal to extend Agreement 9899 for an 
additional three month period. 

5. The transportation needs justifying Commission approval of 
Agreement 9899 continue to exist. There are still acute see 
blems erm vanG over-tonnaging, instability and malpractice in the 
North Atlantic trades. ' Despite the uncertainties caused by the 
appeals of the Commission's order, member carriers have already | 
taken initial steps to solve these problems. Meetings were held on 
December 4, by the representatives of U.S. flag carriers and Decem- 
ber 16 and January 19 by the representatives of U.S. flag and foreign 
flag carriers. Minutes: of meetings are furnished the Federal 
Maritime Commission. The Commission has also been furnished with 
the draft of a proposed agreement submitted by U.S. flag carriers 
and statistical data exchanged by the carriers. Foreign flag 


lines are in the process of drafting their own proposed ‘agreement, 


‘which will ‘be furnished the Commission. Consistent with the 
terms of Agreement 9899, the parties thereto are searching for 
solutions to the problems in the North Atlantic trades. Further | 
discussions are required so that solutions may he obtained. A 
three month extension of the Agreement is necessary to continue 
these disucssions. Any actions to be taken by parties to the 
Agreement an a result of these discussions will be submitted to 


the Commission pursuant -to the appropriate provisions of the 


Shipping Act. 


For the foregoing reasons the parties ito Agreement 9899 


request that the Agreement be renewed for an additional consecutive 


three month period from February 23, 1971. 


Respectfully submitted, 


\ Ba Wag 


“A — 


Gas OMG aa | 


Edward M. Shea 
Veul9 Me Maye “ 
Paul J. McElligott 
CERTIFICATE OF SERVICE | 

I certify that a copy of the foregoing Rees To Renew 
Agreement For An Additional Three Months was served on all those who 
commented on Agreement 9899; Mr. Sanford C. Miller, Attorney for Meyer 
Line and Finnlines and the Department of gustice this 28th day of 


January, 1971. 
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"Francis C. Hurney, Secretary 
Federal Maritime Commission . 
1405 Eye Street, N. W. 
Washington, D. C. 20573 


Dear Sir: 

. On behalf of the seven containership operators 
listed below, we submit an Agreement for approval 
pursuant to Section 15 of the Shippint Act of 1916. 
Three separate signed counterparts containing the 
signatures of the four American-flag operators are 
enclosed, and we expect the three European container 
carriers also listed below to subscribe to this 

“Agreement. ‘We expect very shortly to substitute 
for the attached counterparts an Agreement fully 
signed by all of these carriers. 


There is an urgent necessity to bring order and 
stability into the trade covered by this Agreement, 
and the objective is to provide a forum through 
which. the carriers can proceed in an orderly fashion 
toward an ultimate Agreement. si: 


. 


The urgent necessity is caused by the explosive 
growth of container operations in the North Atlantic 
over the past two years. It is well known to the 
Commission that container operations have brought 

not only new service concepts to the shippers trading 
between Europe and America but have also introduced 
new problems. : Sa 


One source of new problems is the fact that in 
container, operations a valuable unit of the ocean 
carrier, the container itself, leaves the posséssion 
of the ‘ocean carrier and goes into the possession of 
the shippers, consignees, or connecting carriers. 

It may fairly be said that the policies and practices 


« 


. 


Francis C. Hurney 
Page- Two 
September 17, 1970 


of each container operator have developed according 

to each of the operator's own concepts and needs 

and that this, in turn, has resulted in inconsistencies 
as between the practices of the carriers. 


' The premises of the attached peas he are that 


cooperaticn between the carriers in developing 
uniform standards and practices is the quickest 

way to reach the stability that is essential both 

to the shipping public and to the container’! carriers; 
and the quickest possible action is BESCESORY to curb 
further deterioration and confusion. 


Respectfully submitted, 


SEA-LAND SERVICE, INC. 


-.J. Scott Morrison 


JSM:mk : Vice-President, Traffic 


Pent i | 
att. Ref. Agreement : 


American Export Isbrandtsen Lines, Inc, 
Atlantic Container Line, Ltd. . “7 
Dart: Containerline Incorporated 
Hapag-Lloyd Atkiengesellschaft 

Seatrain Lines, Inc. 

United States Lines, Inc. 


APPENDIX, ITEM 18 
BEFORE THE 
FEDERAL MARITIME COMMISSION 
WASHINGTON, D. C. 


AGREEMENT NO. 9899, AMERICAN : 
EXPORT ISBRANDTSEN LINES, ET AL. DOCKET No. 


PETITION OF THE DEPARTMENT OF JUSTICE 


Comes now the petitioner, the Department of Justice, 
by its attorneys, and pursuant to the Commission's OnE. 
dated February 2, 1971, setting forth notice of an appli- 
cation that the Commission's authorization of Agreement 
9899 be renewed for an additional consecutive three 
month period from February 23, 1971, respectfully states 
that it has an interest in the matter and submits that 


the Commission should not grant the requested renewal 


without holding the hearing required by section 15 of 


‘ the Shipping Act. 

Prior to the Commission's initial approval of Agree- 
ment 9899, the Department pointed out that the Agreement 
raised substantial questions of possible anticompetitive 
effect which could only be resolved by a hearing. In 


light of the facts that (1) there has been no change in 


Agreement 9899 since the original Commission Order of 
approval, November 24, 1970 and (2) the proponent lines 
still have failed to make any showing why any specific 
information exchange or co-operative development of 
information is necessary to reach agreement on a pro- 
posed solution of the alleged problems of over-tonnaging, 
instability and malpractices in the North Atlantic trades; 
the Department hereby incorporates by reference the 
arguments made and authorities cited in its Petition of 
October 15, 1970 and in its Petition for Stay of Commis- 
sion Order of December 1, 1970. 

The fact that Agreement 9899 has been in effect for 
nearly 3 months only accentuates the inadequacy of the 
showing which the applicants have made for its extension. 
Now that the signatories have met and discussed their 
problems in detail, pursuant to the Commission's November 
24, 1970 authorization, it should have been possible for 
them more specifically to info the Commission what 
categories of information of a competitively sensitive 

_ nature they propose to exchange and way such exchanges 
are necessary in order to accomplish the purposes of 
Agreement 9899. Yet the justification advanced for 
extending the authorization to exchange information is, 


if anything, vaguer and less informative than the justi- 


fication advanced for approving Agreement 9899 itself. 


. 


Moreover, we submit that the Commission should now take 
official notice of the affidavits filed in the United 
States Court of Appeals for the District of Columbia 
Circuit by American Export Isbrandtsen Lines. */ The 
affidavit of Mr. Kurrus, subsequently subscribed to by 
AEIL Chief Executive Officer Mr. Diaz, states that as of 
December 17, 1970 no confidential information within the 
three categories set forth in the Commission's order had 
been exchanged and that it was not.contemplated that any 
such information would be exchanged. Notwithstanding 
this, the affidavits report that "the signatories to 
Agreement 9899 are very close to reaching an accord on 

a pooling agreement." (Kurrus affidavit, paragraph 8) 
These representations obviously cast doubt upon the 
implicit premise in the Commission's November 24, 1970, 
order that an authorization for exchanges of competitively 
sensitive information was necessary in order for the sig- 
natories to Agreement 9899 effectively to carry on their 

_ discussions and negotiations over the conditions in the 


North Atlantic containership trade. 


*/ Affidavits of Richard W. Kurrus and Manuel Diaz, 
attached to American Export Isbrandtsen Lin2s, Inc. 
Opposition to Application for Temporary Stay, United 
States v. Federal Maritime Commission, CADC No. 24895. 


= 


CONCLUSION 


For the foregoing reasons, the Department of Justice 


respectfully submits that the "Request To Renew Agreement, 


for an Additional Three Months" should! be set down for 


hearing. 


ee ee ee ee 


Dated: February 12, 1971 


(Seow nl = Ss ee 


ROBERT 1. STERN 
Attorney, Department 
. of Justice 


JOSEPH J. SAUNDERS 
MILTON J. GROSSMAN 


Attorneys, Department 
of Justice 
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FEDERAL MARITIME COMMISSION 
ORDER 


APPROVAL OF AGREEMENT NO. 9899-1 
(Application to extend basic agreement) 

Pursuant to section 15 of the Shipping Act, 1916, an agreement between 
American Export Isbrandtsen Lines, Inc., Atlantic Container Line, Ltd., 
Dart Containerline, Inc., Hapag-Lloyd A.G., Seatrain Lines, Inc., Sea-Land 
Service, Inc., and United States Lines, Inc., has been filed with the 
Commission for epprowsiiacd assigned Federal Maritime Commission Number 
9899-1, 

Agreement No, 9899-1 is an application to extend approval of the basic 
agreement for an additional consecutive three month period. 

The basic agreement, Agreement No. 9899, provides for the voluntary 


exchange of information between the parties for the purpose of determining 


whether uniform or agreed rules, practices, and procedures are needed in 


the ocean trades covered by the agreement from the standpoint of container 
shippers or of the signatory carriers. 

It was approved on November 24, 1970 without a hearing over the pro- 
tests of the Department of Justice, Meyer Line, Finnlines, and the Outboard 
Marine Corporation on the grounds that it was designed to help solve serious 
transportation problems (overtonnaging and rate wars) in the involved trades, 
that it would be under constant surveillance by the Commission, that exchanges 
were voluntary, that each party was free to act independently on all matters, 
and any further agreements reached would have to be filed with and approved 


by the Commission before implementation. 


In response to notice of the application for extension filed in the 


Federal Register on February 2, 1971, Justice requests the extension be 


set down for hearing prior to approval for the reasons set forth in its 


original petition and for the further reasons that (1) there has been no 


change in Agreement No. 9899 since the original approval and (2) the — 
ponent lines still have not shown why any specific information exchange 
or cooperative development of information is necessary RA eos agreement 
on a proposed Somenion of the alleged problems of over-tonnaging, insta- 
bility, and malpractices in the North Atlantic trades. None of the other 
protestants have filed in connection with the application to extend, 

After having fully considered conditions as they now stand’ in the 
trade, the effects thus far of Agreement No. 9899, Justice's comments and 
replies thereto, the Commission concludes that an evidentiary hearing is 
not required on the application to extend approval of Reresmene No. 9899 
for the reasons set forth in the initial order of approval dated 
November 24, 1970 and for the further reasons that (1) Justice has advanced 
no new matter which would require a hearing on the application to extend, 
(2) the conditions which warranted initial approval of Agreement No. 9899 

< | 
still exist, (3) the parties have exchanged information in an attempt to 
reach solutions to the problems in the North Atlantic trades, (4) they 
have filed reports with the Commission explaining in detail each exchange 
of information and discussion pursuant to the instructions of the D. C. Court 


| 
of Appeals, (5) they have proposed and are considering a pooling agreement 


as a possible solution to the existing transportation problems, and 

(6) further discussions and exchanges appear to be necessary to bring to 
fruition the intent of the agreement and ‘the Commission's reasons for 
initially approving it. 

NOW THEREFORE, IT IS ORDERED, that whereas our examination of the 
basic agreement, the application to extend, protests and replies thereto 
indicates that the proposed application to extend would not belunjustly. 
(faaainfartens or unfair as between carriers, shippers, exporters, 
importers or ports, or between exporters from the United States and their 
foreign competitors, or detrimental to the commerce of the United States, 
or contrary to the public interest, or violative of the Shipping Act, 
1916, Agreement No. 9899-1 is hereby approved pursuant to section 15 of 
the Shipping Act, 1916. 

IT IS FURTHER ORDERED, that the approval granted herein is to be 
effective for a period of three months from the date of this approval with 
the right to seek renewal for an additional consecutive three month period 
upon the termination of the period herein approved, provided that an 
application seeking renewal is filed with the Commission by the signatories 
not later than one (1) month prior to the expiration of the approved term. 

IT IS FURTHER ORDERED, that each and every exchange, discussion or 
agreement transacted under the terms of this agreement shall be reported 


in writing to the Commission within ten (10) days of such occurrence. Such 


report will be rendered in a form adequate to fully inform the Commission 


of the topics discussed and shall contain ten (10) copies of all information 


exchanged as well ‘as the time such discussion and exchange took place. 


AND IT IS FURTHER ORDERED, that this approval applies only to exchange 


of information and discussions relating to the trades between U. S. Atlantic~’ 
ports and Continental Europe, Baltic ports, Scandinavian ports, and ports 


of the United Kingdom and Eire. No information exchange or discussion shall 


relate to the U. S. Atlantic/Mediterranean trades. 


By the Commission February 24, 1971 


(Sgd.) Francis C. Hurney 
Secretary 


DB MorREW A. NORMANDEAU 
ERALO A. MALIA 
DWARD M. SHEA 


BRADLEY R. COURY 
PAUL J. MCELLIGOTT 
BRIAN P. MURPHY 
- 
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Racan & Mason 
THE FARRAGUT BUILDING 


900 SEVENTEENTH STREET, N.W. 


WASHINGTON, D.C: 20006 


(202) 296-4750 
CABLE ADDRESS: DONRALEGAL 


February 


WARREN PRICE, JR. 
OF COUNSEL 


GEORGE R. BROWNELL 
OF COUNSEL 
MEMBER NEW YORK BAR 
1945 AVENUE OF THE AMERICAS 
NEW YORK, N.Y. 10019 
(212) 765-3000 


24, 1971 


HAND DELIVERY 


Mr. Francis C. Hurney 
Secretery . 
Federal Maritime Commission 
1405 Eye Street, N. W. 
Washington, D. C. 


Dear Secretary Hurney: 


Re: Agreement 9899-1 


On January 28, 1971, the parties to Agreement 
9899 requested that the Agreement be extended for another 
three months from February 24, 1971. The request for 
extension was designated Agreement 9899-1 and noticed 
in the Federal Register on February 2, 1971. The notice 
required any party desiring a hearing to provide "clear 
and concise statements of the matters upon which they 
desire to introduce evidence" and to describe with parti- 
cularity any alleged unfairness, discrimination, viola- 
tions of the Shipping Act, or detriments to commerce". 
On February 12, the Department of Justice requested a hearing 
on the extension of Agreement 9899 for three months. This 
request did not provide any clear and concise statement of 
specific matters on which Justice wished to adduce evidence 
and did not describe any unfairness, discrimination, 
violation of the Act, or detriment to commerce which would 
result from the three-month extension. The petition advanced 
no new matter requiring a hearing, and offered no argument 
not already rejected by the: Commission in approving Agree- 
ment 9899 without a hearing or by the United States Court 


Mr. Francis C. Hurney 


of Appeals for the District of Columbia Circuit in denying 
the Justice Department's appeal of that decision. 


The Department's petition ignored statements in 
the request for extension that compelling reasons exist for 
granting the request, and that documents had indeed been 
exchanged between the parties to the Agreement, which were 
filed with the Commission in accordance with the order of 
the Court of Appeals and the Commission's Order of December 
31, 1970. Further, the request for extension stated that 
additional documents to be exchanged between the parties are 
in preparation. The minutes of a January 19 meeting be- 
tween representatives of American and European lines, filed 
with the Commission, reveal that a draft agreement, being 
prepared by European lines, would be ready for submission 
in the latter part of February. That draft agreement and 
one prepared by American Lines (as noted in the request for 
extension) are intended for discussion between the parties 
_in the hopes of reaching some solution to the many problems 
" presently besetting the North Atlantic trade. The Com-— 
mission is well aware of the transportation needs for 
extending the Agreement. 


The Justice allegations of anticompetitive effects 
and demand for a public hearing are inconsistent with the 
Department's position in other like cases. Justice authorized 
American oil companies to talk with foreign oil companies 
_and foreign countries to reach agreement on- international 
oil problems. Not only was the Justice Department auth— 
orization given without any public hearing, the Department 
even refuses to make public its written authorization to the 
oil companies. Surely, the settling of international trans- ! 
portation problems should not be relegated to ‘secondary 
status, and jeopardized by unnecessary delay.» 


Although the time for replying to the Justice 
‘Department petition has not expired, parties to Agreement 
“9899 request immediate consideration and approval of a three- 

month extension of the Agreement so that preparation and 


February 24, 1971 


consideration of proposed agreements and the pursuit of 
proposed solutions may continue. Any final agreement of 
the parties would be filed with the Commission at which 
time interested parties may comment. 


Respectfully submitted, 


~ 


ee 
4G : EA 
J/Scott Morrison 
BA-LAND SERVICE, INC. 
ce: Robert Stern, Department of Justice 
Hand Delivered 
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DOCKET NO. 24895 


IN THE . 


UNITED STATES COURT OF APPEALS 


for the 
DISTRICT OF COLUMBIA CIRCUIT 


United States of America, 
Petitioner, 
Ve 


Federal Maritime Commission and 
United States of America, 


Respondents. 


ON PETITION TO REVIEW AN ORDER | OF 
THE FEDERAL MARITIME COMMISSION 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES | 
‘In the opinion of petitioner the issues presented 
are: | 
(1) Whether the Commission acted contrary to Section 
15 of the Shipping Act in approving, without hearing, an 
agreement among major ocean carriers for the exchange 
and cooperative development of sensitive individual-firm 


_data. 


Docket No. 24895 


IN THE 
UNITED STATES COURT OF APPEALS Find APR 28 1971 
for the 
DISTRICT OF COLUMBIA CIRCUIT 
United States of America, 
| Petitioner, 
v. 


Federal Maritime Commission 
and United States of America, 


Respondents. 


AMENDMENT TO BRIEF FOR PETITIONERS TO 
COMPLY WITH LOCAL RULE 8(e) 


REFERENCES TO PARTIES AND RULINGS 


Pursuant to Local Rule 8(e) petitioner notes that the Commission's 


Order, Approval of Agreement No. 9899, November 24, 1971 (Appendis, 


Certified Record, Item 7) sets forth the basis of the Order presented 
for review by this Court. Similarly, the Commission's Order, Approval 
of Agreement No. 9899-1, February 24, 1971 (Appendix, Certified 
Record, Item 19) sets forth the basis of the Agreement's three-month 
renewal effective on the date of that Order. 

Also, parties to this litigation whose identity is not revealed 
by the caption on appeal are: (1) intervenors before this Court: 


Sea-Land Service, Inc. and American Export Isbrandtsen Lines, Inc. 


(2) applicants before the Commission: American Export Isbrandtsen 


Lines, Inc.; Atlantic Container Lines, Ltd.; Dart Containerline; 


Hapag-Lloyd, A.G.; Seatrain Lines, Inc.; Sea-Land Service, Inc. 


and United States Lines, Inc. 


Respectfully submitted, 


| 
Va Qos 
Aa ar Vass 
ROBERT T. STERN 
Attorney 
Department of Justice 


Dated: April 7, 1971 


(2) Whether the Commission erred in approving that 
Agreement without adequately considering whether approval 
of the Agreement was necessary to provide important 
public benefits, whether it was no more restrictive 
than necessary, and whether the likely public benefits 
outweigh the anticompetitive detriments. 

(3): Whether the Attorney General, acting m behalf 
of the United States, has standing to seek review of the 
Commission order as a “person aggrieved." 

Pursuant to Rule 8(d) petitioner notes that on 
December 30, 1970, this case was before a panel of this 
Court consisting of Judge Robb and Judge Fahy, on peti- 
tioner's Motion For Stay. Judge McGowan, designated as 
a member of the panel, was absent and did not participate 


in the order denying stay. 


STATEMENT OF CASE 


Petitioner United States, acting through the Attorney 


General, has sought review of a Federal Maritime Commis - 
sion order, issued November 24, 1970, which, without 
hearing, granted approval to Agreement No. 9899 under 
Section 15 of the Shipping Act, 1916 (46 U.S.C. 814). 

This Agreement permits the seven principal steamship lines 
in the North Atlantic containership trade to exchange and 
cooperatively develop certain individual-firm financial 


data. The United States Department of Justice had 


petitioned the Commission to hold a hearing on the 
agreement because it appeared on the face to raise sig- 
nificant competitive questions and because the appli- 
cants had not demonstrated whether and to what extent 
such exchanges of information were required to achieve 
any important public benefit. The effect of the Commis- 
sion's approval of the agreement under Section 15 is to 
immunize the agreement, and the signatories’ actions 
pursuant to it, from application of the antitrust laws, 


which petitioner is responsible for enforcing. 


A. The Containership Trade 

Containerization may be broadly defined as the 
process of transporting cargo in a box which is suitable 
both for carriage on a truck chassis or railroad flatcar 
and for loading directly in the hold of a steamship. 1/ 
The usetoe containers permits door-to-door shipments 
employing a combination of modes of Ceeerorcation 
without the delay and expense of loading and unloading 
cargo and with a substantial reduction in damage and 
theft. : 

Although the concept has existed for decades, the 


substantial use of containers in ocean shipping began 


1/ Matson Research Corporation, The Impact of Contain- 
erization on the U. S. Economy, vol. I, p. I (1970). 


in 1957 when a predecessor of Sea-Land Service, Inc. 


initiated a Gulf-Puerto Rico service. American companies 
subsequently inaugurated a container service to Hawaii 
and Alaska. 2/ In 1966 Sea-Land introduced container 
service between the United States and Europe. 

Containerization has grown rapidly in the United 
States-European trade. By the end of 1971 it is esti- 
mated that the North Atlantic trades alone will be served 
by 94 full or partial containerships with a capacity of 
over 66,000 20-foot containers. 3/ ‘The United States- 
European trade has been characterized as the life blood 
of containerization, generating 75 to 80% of the general 
cargo suitable for shipment in containers. 4/ The seven 
steamship lines party to Agreement No. 9899 transport the 
overwhelming majority of the containerized cargo in the 
North Atlantic trade. American Export Isbrandtsen Lines, 
Seatrain Lines, Sea-Land Service, and United States Lines 
are all American flag carriers; Atlantic Container Line, 
Dart Containerline and Hapag-Lloyd, are foreign-flag 
lines. 

Ibid. 
Id. table 17 at 116. 


4/ The Port of New York Authority, Containerized Ship- 
ping: Full Ahead (1967). 


B. ‘Transatlantic Freight Conference Proceeding 

About one year prior to the submission of Agreement 
No. 9899 to the Federal Maritime Commission, the same 
seven containership lines submitted Agreement No. 9813 
for the Commission's approval. This Agreement provided 
for the establishment of a “Transatlantic Freight Con- 
ference" which would encompass substantially all of the 
containership trade in the North Atlantic in contrast with 
the conventional conference agreements which cover a 
relatively narrow range of ports at-each end. Agreement 
No. 9813 is designed to establish a single Conference 
governing the rates and terms of service for container- 
ized cargo moving between the entire range of East Coast 
United States ports to Western European ports -- both 
eastbound and westbound. To the extent that container- 
ized freight is involved, it would effectively supersede 
some 19 existing North Atlantic conference and rate 


agreements. Because of its broad scope the agreement 


has commonly been referred to as the "Superconference 
| 


Agreement." we 

In December, 1969 the Commission ordered a hearing 
with respect to Agreement No. 9813 and specified a long 
list of issues to be explored at that hearing. The Com- 
mission authorized the intervention and participation 


of numerous public agencies, existing conferences, and 


independent steamship lines. To the present date the 
Superconference proceeding has heard the testimony of a 


single witness -- on behalf of the proponent lines. 


During most of this period the Hearing Examiner and the -° 


Commission have been occupied with highly controverted 
rulings upon the nature and extent of the intervenors' 
right of discovery from the applicant lines. In par- 
ticular the applicant lines have vigorously resisted 
attempts by the Department of Justice to use depositions, 
interrogatories, and motions for the production of docu- 
ments in an effort to secure information about underlying 
economic conditions of containership traffic in the North 
Atlantic and the need for and effects of the proposed 


Superconference Agreement. 


C. The Federal Maritime Commission's 
Approval of Agreement No. 9899 


On September 21, 1970, Agreement No. 9899 was sub- 
mitted to the Federal Maritime Comibestoniicor approval 
under Section 15 of the Shipping Act. (Certified Record, 
Item 1) The signatories to the Agreement were the seven 
principal containership lines which dominate the North 
Atlantic trade and which are the applicants for approval 
of the "Superconference Agreement." The three-page docu- 


ment states that the signatories have agreed: 


to exchange information and to cooperate in 
developing information relating to: | 


(1) Cost of service, rates, rules 
and tariffs relating to traffic in 
intermodal containers; 
(2) Practices in connection with 
the receipt and delivery of traffic 
in containers, including interchange 
with connecting land carriers or other 
transportation of intermodal containers 
between inland points and ports of 
loading or discharge from containerships; 
and 
: (3) The regularity of traffic flow; 
the seasonal and other fluctuation of 
traffic flows, and related data bear- 
ing on the level and frequency of ser- 
vice required by shippers. 
The Agreement states that the purpose of exchanging infor- 
mation "is to determine whether uniform or agreed rules, 
practices, and procedures, including methods and pro- 
cedures for the fair and uniform effectiveness or 
enforcing thereof" are needed and, if they are needed, 
tentatively to formulate such rules and practices. The 
Agreement provides that any resulting agreement as to 
uniform or agreed rules, practices or procedures may not 
be carried out without separate approval by the Commission 
under Section 15. A two-page transmittal letter signed 
by a vice-president of Sea-Land Service represented to 
the Commission that "there is an urgent necessity to 
bring order and stability into the trade covered by this 


Agreement, and the objective is to provide a forum through 


which the carriers can proceed in an orderly fashion 


toward an ultimate Agreement." (Certified Record, 
Item 17) 

The Commission gave official notice of the filing 
of Agreement No. 9899 and afforded an opportunity for 
the filing of comments by interested persons. Pursuant 
to that notice the Department of Justice submitted a 
timely Petition dated October 15, 1970 (Certified Record, , 
Item 4). The Department first noted that the general 


standard for evaluation of Section 15 Agreements required 


a weighing of the public benefits from approving the 


Agreement against its likely anticompetitive effect. 

This balancing test, the Department suggested, required 

a “clear, factual understanding" of both the anticompeti- 
tive effects and public interest implications of the 
Agreement. The Department outlined the possible anti- 
competitive implications which would weigh against 
approval and which at least paqrced a hearing. On the 
other hand, the proposed information exchange had been 
described by the applicants "in only the most general 
manner" and that the claimed public benefits of the 
Agreement were also “extraordinarily vague." The Depart- 
ment also noted that the Agreement had a "close but 
undefined nexus" with the Superconference Agreement, 
which was then subject to hearing in the Commission. 


The Department asserted that under Agreement No. 9899 


the parties were seeking authorization to exchange 
“without clear purposes or goals" the kind of informa- 
tion which they had attempted to avoid producing in the 
Superconference case on the ground, among others, that 
its release would prejudice their Commeninre position. 
The Petition concluded with a request that a hearing be 
held with the Department participating and that inquiry 
be directed into five specific areas, including the 
nature of the problems in the trade, "justifications 
for the stabilization in the trade," the need for and 
likely adverse effects of information changes, the 
relationship between Agreement No. 9899 a the Super- 
conference Agreement, and the extent to which the 
information changed would be available ep other parties. 
By order of November 24, 1970, the Commission 
approved the agreement without hearing to be effective 
from the date of approval (Certified Record, Item 7). 
The Commission stated that the agreement sought to deal 
with "serious transportation problems" in the North 
Atlantic trade involving "overtonnaging, instability 
and malpractices" and that conducting an evidentiary 


hearing "would delay for an unwarranted time action 


upon an agreement aimed at seeking solutions as rapidly 


as possible to immediate concerns." The other factors 


cited by'the Commission as justification for not conduct- 


ing a hearing included: (1) that no action could be 


taken by the carriers on the basis of the information 


exchanged without further Commission approval; (2) that 
the exchange of information was to be eOmancaryE (3) 
that the antitrust precedents cited by the Department of 
Justice in its Petition were "inapposite" because they 
involved unregulated industries and dealt with action 
taken on the basis of exchanged information as wellas 
the meen Sain The Commission, nonetheless, acknow- 
ledged that exchanges of information alone "may involve 
some risk of further anticompetitive conduct incompatible 
with the criteria and requirements of Section D5 Lt 
indicated that it would minimize such risk by limiting 
its approval of the agreement to an initial period of 
three months (with permission for the applicants subse- 
quently to seek a three-month extension) and by requiring 
that the matters exchanged, atecuseed and agreed be 
reported to the Commission. 

On December 1, 1970 the Department of Justice filed 
a Motion with the Commission for an immediate ex parte 
stay of Commission's November 24, 1970 Order (Certified 
Record, Item 8) and an accompanying Petition for a stay 
until December 21, 1970, (Certified Record, Item 9), in 
order to allow the Department a period of time in which 
to consider whether to seek further review of the Commis- 


sion's Order. On December 4, 1970 the Commission denied 
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both the Motion and the Petition (Certified Record, 


Item 10). 

On December 11, 1970, the Department of Justice 
filed with this Court (1) a Petition for Review of the 
Commission's Order, (2) a Motion for Stay of the Commis- 
sion Order Pending Review and (3) an Appiicarton for 
Temporary Stay. 

After the intervention of Sea-Land Service Inc, and 
American Export Isbrandtsen Lines, Inc. pursuant to 28 
U.S.C. 2348 and Rule 15(d) of the Federal Ruies of 
Appellate Procedure, oral argument on the Application and 
Motion for Stay was held on December 30, 1971. By Order 
of the same date, this Court denied the stay eppiticattons 
without opinion, on the condition that the Commission 
modify its order of approval to acute £25 submission 
to the Commission of each item of information exchanged 
pursuant to the agreement. 

By Supplemental Order of December 31, 1970 (Record, 
Item 14) the Commission modified its approval of the 
Agreement to comply with the Court's condition. 

On January 28, 1971, the Agreement 's signatories 
requested the Commission to renew the Agreement for an 
additional three months (Certified Record, Item 16). 

The Commission gave official notice of the filing of the 
request for renewal and provided an opportunity for the 
filing of comments. Pursuant to that notice, the Depart- 


ment of Justice submitted a timely Petition, dated 


ll 


February 12, 1971, incorporating the objections: of its 
original Petition of October 15, 1970, and requesting 

a hearing on the renewal application. 5/ The Department 
also noted that after the information exchanges of the 
initial period, the signatories should have been able 
to, but did not, more specifically inform the Commission 
what competitively sensitive categories of information 
they proposed to exchange and why such exchanges are 


necessary to accomplish the aims of Agreement No. 9899. 


By Order of February 24, 1971, the Commission approved 


the renewal of the Agreement without hearing. The Com- 
mission concluded that the conditions which warranted 

the initial approval of Agreement No. 9899 still existed; 
that the parties have exchanged information in an attempt 
to reach a solution to problems in the North Atlantic 
trades and had reported each such exchange in detail to 
the Commission; that the parties are considering a pool- 
ing agreement as a possible solution to the problems ; 

and that "further discussions and exchanges appear to 

be necessary to bring to fruition the intent of the agree- 
ment and the Commission's reasons for initially approving 


_ 


5/ The Department's Petition was submitted and the 
subsequent Commission Order was entered after the Com- 
mission's Motion to File Certification of the Record. 
It is assumed the Commission will file a Supplementary 
Motion with the Court certifying these two documents. 
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it." The Commission approved the agreement for an 


additional three-month period and accorded the 


parties the right subsequently to seek renewal for 


a third three-month period.. 


SUMMARY OF ARGUMENT 
I 

Agreement No. 9899 authorizes the seven principal 
competitors in the North Atlantic containership trade 
to exchange among each other information-relating to 
their costs, rates, and business practices. This is 
information which in another context the carriers have 
characterized as "confidential" and "competitively 
sensitive." The Courts have frequently recognized 
that such exchanges of information give rise to substan- 
tial risks of anticompetitive effects upon the subsequent 
behavior of the parties. The exchanges authorized by 
Agreement No. 9899 would create similar risks, not- 
withstanding the fact that the Commission has required 
separate submission under Section 15 of any proposal 
for concerted action which the parties to the exchanges 
may negotiate and has imposed some reporting requirements. 

The Department of Justice alerted the Commission to 
the anticompetitive dangers of Agreement No. 9899 and 
requested that the Commission hold a hearing to deter- 
mine whether the Agreement should be approved. The Com- 
mission's refusal to do so is contrary to the plain 


requirements of Section 15. Two recent decisions of 


this Court, Marine Space Enclosures v. Federal Maritime 
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Commission, 137 U.S. App., D.C. 9, 420 F.2d 577, and 
City of Portland v. Federal Maritime Commission, Docket 
No. 24182, decided June 12, 1970, strongly emphasize 

that when significant antitrust questions are raised 
about an agreement submitted to the Commission for 
approval under Section 15, the Commission must hold a 
hearing to determine whether the agreement meets the sub- 
stantive criteria of Section 15. The applicant for 
approval of an agreement having significant anticompeti- 
tive effects bears the burden of demonstrating that there 
is a public need for the agreement which outweighs the 
anticompetitive effect. Svenska Amerika Linien v. 
Federal Maritime Commission, 390 U.S. 238. Contrary to 
the reading of the Commission's counsel Marine Space 
Enclosures makes clear that the applicants can only 

meet this burden by a factual submission subject to 
testing in a hearing process. . Marine Space Enclosures 
also considered and rejected other reasons which the 
Commission has again advanced for omitting a hearing. 

In particular, this Court's decision made clear that the 
need for prompt action on a proposed agreement does not 


permit the Commission to ignore the hearing requirement, 


howéver much it may justify an expedited hearing. 


II 


The Commission has previously challenged the standing 
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of petitioner to seek review of the Commission order. 
We demonstrate that petitioner is a “party aggrieved" 
by the Commission order. It became a party to the Com- ~ 


mission proceeding by protesting Agreement No. 9899 and 


requesting that a hearing be held on it. It is "aggrieved" 


by the Commission order, among other reasons, because an 
erroneous approval of an agreement, contrary to the 
standards.of Section 15, improperly restricts the author- 
ity of the Attorney General to enforce the antitrust 
laws. Many Courts have recognized the standing of an 
executive agency of the Federal Government to seek 
judicial review of a regulatory-commission order which 


adversely affects its statutory responsibilities. 


I 


AGREEMENT No. 9899 ON ITS FACE RAISED 
SIGNIFICANT ANTITRUST QUESTIONS AND 

THE COMMISSION WAS OBLIGED TO HOLD AN 
EVIDENTIARY HEARING TO DETERMINE WHETHER 
THERE WAS A NEED WHICH OUTWEIGHED THE 
DETRIMENT TO COMPETITION 


The Question of Whether Section 15 Generally 
Requires Prior Commission Approval of Dis- 


cussions and Negotiations 


The basic scheme of Section 15 provides that certain 
categories of agreements involving ocean carriers and 
persons subject to Federal Maritime Commission juris- 
diction must be filed with the Commission prior to being 
acted upon; that the Commission must after hearing determine 
whether to approve or disapprove the agreement under the 
criteria set forth in Section 15; and that agreements 
which are approved by the Commission are’ thereby immunized 
from attack under the antitrust laws. | 

The categories of agreement subject to Section 15 are 
necessarily general, and it is not always clear whether 
an agreement falls within any of the categories. When 
parties to an agreement are not certain whether it is 


subject to Section 15, they may submit the agreement to the 


Commission, move for a dismissal of the proceeding on the 
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ground of lack of jurisdiction, and move alternatively for 
approval of the agreement. In this case the signatories 

to Agreement No. 9899 did not ask the Commission to dis-. 
claim jurisdiction over their agreement under Section 15, 

and indeed it is clear that the principal reason for the 
filing of the egreement with the Commission was to obtain 

the antitrust immunity which would be conferred by Commission 
approval. 6/ No other person questioned the Commission's 
jurisdiction; and the Commission order does not mention 

the question. 

We do not now raise a jurisdictional question. The 
Supreme Court decision in the Volkswagen case 7/ held that 
the Commission and the Courts are to give the categories of 
Section 15 an expansive interpretation to accomplish the 
Congressional purposes of according the Commission wide 


jurisdiction over concerted action which significantly 


affects ocean shipping. In the light of such an interpre- 


tation of Section 15 and given the generality and breadth ° 
of the information exchanges agreed to, it ¢ould be argued 
that Agreement No. 9899 was required to be submitted to the 


ne 


6/ See Affidavit by J. Scott Morrison in opposition to 
Petitioner's Motion for Stay, dated December 18, 
1970, p. 5. 


Volkswagenwerk Aktiengesellschaft v. Federal Maritime 


Commission U.S. . 
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Commission either as an agreement "controlling, regulating, 
preventing, or destroying competition" or as an agreement 
"providing for an exclusive, preferential, or cooperative 
working arrangement." 

We wish to emphasize that acceptance of Commission 
jurisdiction in this case does not necessarily lead to the 
position that each substantive agreement among carriers 
must be preceded by an application to the Commission under 
Section 15 for authorization to engage tn discussions about 
the possibility of such an agreement. Such an interpreta- 
tion would unquestionably be at odds with the past practice. 
Since Section 15 gives the Commission authority to approve 
conference agreements, pooling agreement's and other such 
restrictive agreements upon appropriate findings, it is 
reasonable to infer that in normal ci-cumstences persons 
subject to the Shipping Act have the right to meet, discuss 
and negotiate such a proposed agreement without the need 
for a prior authorization by the Commission under Section 


15. 8/ See Pacific Westbound Conference v. Federal Maritime 


Commission, C.A.5 Docket No. 23506, decided March 19, 1971, 
p. 19. : 


8/ We do not intend to question the authority of the 
Commission to adopt rules or regulations supervising 
or limiting such discussions, requiring reports or 
the attendance of official aS etc. 
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We emphasize again that neither the Department of Justice 
nor anyone else of whom we are aware has ever taken the view 
that discussions and negotiations of possible Section 15 
agreements must themselves be approved by the Commission 
under Section 15. The fact that the signatories of Agreement 
No. 9899 have submitted that agreement to the Commission 
for approval under Section 15 is highly significant of the 
fact that this involves something other than a joint under- 
taking to discuss and possibly negotiate a substantive 
agreement. And in fact Agreement No. 9899 does not encompass 
"discussions" at all. What the parties to Agreement No. 9899 
"agree" to do is to exchange and cooperatively develop the 
listed categories of information. As we shall detail below, 
the agreement provides for no merely casual or incidental 


exchange of information but in the broadest possible terms 


authorizes the exchange or cooperative development of every 


category of sensitive individual-company data. Plainly 

the applicants themselves have recognized that their desire 
to be totally free to engage in such broad exchanges of 
sensitive data significantly sets their discussions apart 
from the normal discussions and exchanges which precede 


the submission of a Section 15 agreement to the Commission. 


Since the Commission took jurisdiction over 
the Agreement under Section 15, it was obliged 
to consider it in the light of the statutory 


criteria for approval 

Once the Commission had assumed jurisdiction over 
Agreement No. 9899, it was of critical importance that the 
Commission fully apply the substantive and procedural 
standards of Section 15 for approval of such agreements. 
It cannot validly be argued that certain categories of 
agreements are important enough to be approved and immunized 


from the antitrust laws by the Commission, but not important 


enough to require the Commission's adherence to the statutory 


standards. This Court has made clear that the power to 


exempt an agreement from the antitrust laws is an extra- 
ordinary one and is to be exercised subject to strict 
controls. "The condition upon which such [immunization] 
authority is granted is that the agency entrusted with the 
duty to protect the public interest scrutinize the agreement 
to. make sure that the conduct thus legalized does not 
invade the prohibitions of the antitrust Laws any more than 
is necessary to serve the purposes of the regulatory 
statute". Isbrandtsen Co., v. United States, 93 U.S. App. 
D.C. 293, 299, 211 F.2d 51, 57. 

The Supreme Court has clearly explained the relevance 
of competition to the criteria which the Commission must 

| 
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apply in passing upon Section 15 Agreements. In Federal 
Maritime Commission v. Svenska Amerika Linien, 390 U.S. 238, 
the Supreme Court stated that the “antitrust concepts are 
intimately involved with the standards Congress chose" for 
Section 15 agreements and that "by its very nature an illegal 
restraint of trade is in some ways contrary to the public 


interest". (390 U.S. at 244, 245). The Court went on to 


explicitly approve the elaboration of the “public interest" 


criteria which the Commission had formulated in that case: 
that restraints which interfere with the policies of the 
antitrust laws will be approved only if the applicants can 
"bring forth such facts as would demonstrate that the .. . 
rule was required by a serious transportation need, necessary 
to secure important public benefits or in furtherance of 
a valid regulatory purpose of the Shipping Act." 390 U.S. 
at 243. 

Application of this standard requires a factual inquiry 
by the Commission into the nature of the transportation 
need which the Agreement is designed to oat. ont the 
reasons why the restraints are necessary and why no less 
anticompetitive solutions will suffice. We demonstrate 
next that Agreement No. 9899 on its face raised antitrust 
questions of sufficient importance to have required the 


Commission to’ undertake such a factual inquiry. 
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The Agreement Raises Significant 
Antitrust Questions 


(1) In. demonstrating that Agreement No. 9899 on 
its face raised significant antitrust questions, we 
Start with the proposition that the kinds of individual- 
firm data which it authorizes to be exchanged and coop- 
eratively developed are those which businessmen ordi- 
narily regard as highly sensitive and which, ina 
competitive environment, they would not wish their 
competitors to have. In another context the carriers 
who are party to Agreement No. 9899 have repeatedly 
told the Commission that such information is compet~ 
itively sensitive and that its divulgence would be 
detrimental to competition. The Stern Affidavit 
(submitted to the Court in support of Petitioner's 
Motion for stay pending review, December 11, 1970) 
details (11), many such statements made on behalf of 
the carriers in its pending "Superconference" proceed- 
ing. Even if it were not so completely confirmed by 
every day experience, we think the Court would be 


entitled to take these carriers' word for the compet- 


itively sensitive nature of the data covered by 


Agreement No. 9899. 9/ 


(2) The antitrust precedents which were cited to 


the Commission (Certified Record, Item 4, p. 4) clearly | 


demonstrate that while exchanges of information as to 
cost and price among competitors may not be invariably 
unlawful, they require very careful scrutiny as to ; 
their purposes and effects. After detailing the various 
items of cost and production information which were 
systematically reported under the information-exchange 
arrangement at issue in American Column & Lumber Co. 

v. United States, 257 U.S. 377, 395-96, the Supreme 
Court said: 


Plainly it would be very difficult to 
devise a more minute discovery of everything 


_/ In its Motion for Production of Documents and in 

its Interrogatories submitted in the Transatlantic 
Freight Conference proceeding, the Department of Justice 
requested specific kinds of financial information from 
each container carrier including: acquisition costs, | 
capital improvement costs, depreciation costs and current 
book value of owned vessels, docks, terminals, cranes, 
containers, tractors and trailer chassis; charter and 
outfitting costs of chartered vessels; charges for 
leased containers and terminal and dock facilities; 
operating costs and revenues for each vessel voyage; 
inland interchange costs and anticipated operating costs 
per revenue ton of new vessels as well as financial 
information in studies and projections of the industry. 
(Affidavit Appendix I) With one relatively minor 
exception, counsel for the carriers has refused to supply 
any of this data. Each of the items listed above appears 
to be within the scope of the information authorized 

to be exchanged and cooperatively developed under 
Agreement No. 9899. 


connected with one's business than is here 
provided for by this Plan, and very cer- 
tainly only the most attractive prospect 
could induce any man to make it to his 
rivals and competitors. ha? 
The Court went on to analyze the exchange in detail 
and found that its purpose and effect were to restrict 
competition. Similarly, in United States v. Container 
Corp. of America, 393 U.S. 333, the Supreme Court found 
that a systematic price exchange program in the context 
of the particular industry in which it was practiced, 
was likely to promote the anticompetitive aim of sta- © 
bilizing prices. Thus the existence of a systematic 
and detailed information exchange program among com- 
petitors may well move price behavior which otherwise 


would be regarded as mere “conscious parallelism" into 


the area of combination or conspiracy in violation of 


the Sherman Act. 10/ 


10/ In United States v. General Motors Corp., 384 U.S. 
127 reversing 234 F. Supp. S.D. Call), the Court 
found that consciously parallel behavior may well suggest 
an antitrust violation when viewed in the presence of 
additional facts. Similarly, in National Lead Co. v. 
Federal Trade Commission, 227 F. 2d 825 (7th Cir.) 
rev'd on other grounds, 352 U.S. 419, the “protective 
mantle” of conscious parallelism was removed because 
of discussions concerning prices among the.competitors. 
See also, Esco Corp. v. United States, 340 F.2d 1000 

t r.) im Morton Sait Co. v. United States, 235 
F.2d 573 (10th Cir.) conscious parallelism was regarded 
as a violation in the light of the additional evidence 
of the exchange of extensive price information among 
the "few friendly sellers" in an oligopolistic market. 
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(3) The Commission dismissed these antitrust 
precedents 2s. "inapposite since they involved unregu- 
lated industries and dealt with action taken on the 
basis of exchanged information as well as the exchange 
itself." 11/ (Commission Order of November 24, 1970, 
Certified Record, Item 7, p. 3) Thus the Commission 
relies heavily upon its belief that Section 15 would 
give it full control over any action which the parties 
might take on the basis of the exchanged information. 
In fact, exchanges of information give rise to a number 
of risks of subsequent anticompetitive behavior not- 
withstanding the fact that Section 15 requires prior 
Commission approval of concerted action. This can be 
illustrated by outlining a number of hypothetical 
cases of what may result from the Commission's approval 


of Agreement No. 9899; 


(a) The parties may meet, exchange confidential 
individual-firm data, but be unable to agree upon 
any joint program of action to be submitted to the 
Commission under Section 15; 


nn ES 


Compare 
11/ /Marine Space Enclosures v. Federal Maritime Com- 
mission, 137 oS App. D.C. 9, 420 F.2d 577, 585: 
"(A}Jnticompetitive restraints, the kind that would be 
illegal or of doubtful legality if used in unregulated 
industry, are in some ways contrary to. the public 


interest that shapes rules governing the persons in 
directly regulated industry." (420 F.2d at 585). 
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(b) The carriers may meet, exchange informa- 
tion and submit an agreement on joint action to 
the Commission; but the Commission will be unable 
to approve such agreement under the criteria of 
Section 15; ho 


(c) The carriers may meet, exchange informa- 
tion, and then proceed unlawfully to engage in 
concerted action without Commission approval; 
(a) The carriers may meet, exchange informa- 
tion, and then alter their individual competitive 
behavior, not pursuant to explicit conspiracy 
but simply as a result of each company's changed 
understanding of its individual self-interest 
brought about by the knowledge of its competitors' 
cost and price data. 
In each of these cases the Commission's authority to 
approve agreements for joint action under Section 15 
would not prevent the exchange of sensitive cost informa- 
tion from having a detrimental effect upon the subsequent 
competitive conduct of the participants. 

We submit that information exchange programs among 
regulated ocean carriers involve risks of serious injury 


| 
to the public interest in competition just as they do 


in unregulated industries -- perhaps not exactly the 


same risks, but serious risks nonetheless. Our basic 
position is that the public should not have been exposed 
to these risks until the Commission on a factual record 
had evaluated their magnitude and determined that they 
are necessarily incurred in order to secure some 


important public benefit. 
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(4) The Commission's November 24, 1970 Order 
appeared to acknowledge that the information exchanges 
would create some risks of anticompetitive effects; 
it suggested, however, that its conditions (a) limit- 
ing the period of the agreement to six months (the ° 
initial approval for three months plus the renewal 
for an additional three months) and (b) imposing a 
requirement for reporting by the carriers of the 
matters exchanged and discussed would minimize those 
risks. We submit, Ronevericnee the Commission had no 
adequate basis in fact for predicting that its condi- 
tions would sufficiently protect the public and indeed 
that stich facts as are presently known suggest that 


they will not. 


The six-month time limitation will not signifi- 


cantly limit the parties in exchanging and coopera- 
tively developing the information that they desire to 

get from one another. Each of the companies: individually 
had ample opportunity to prepare for the time when the 
Commission would authorize exchanges to begin. The 
principal effect of the Commission's condition may be 

to accelerate the pace at which the exchanges take 
place.’ In any event, the Commission has already shown 


a disposition to grant extensions of the time limit 


28 


upon representation by the parties that they are still 
engaged in the negotiations over a substantive agree- 
ment. See p.12 supra. | 

The reporting requirement, even as supplemented 
by this Court's condition, p,11l supra, does not seem 
likely to significantly reduce the risk of injury to 
the public interest either during or after the exchange 
period. A reporting requirement would be of some real 
value if the Commission hsd imposed major substantive 
limitations upon the kind of information which may be 
exchanged. The reports and copies of documents would 
then enable the Commission to determine whether the 
limitations were being observed. But in fact, the 
Agreement is broad enough to encompass every conceivable 
item of individual-firm financial data relating to its 
containership operation, and the single’ substantive 
limitation imposed by the Commission was the exclusion 
of the Mediterranean ports. In these circumstances, 
the reporting requirement cannot be regarded as a major 
protection. After-the-fact reporting requirements 
can do little, if anything to remedy the adverse effects 
of exchanges of information which have already taken 


place. By its very nature once information is exchanged 


in documentary or verbal form, it is absorbed into the 
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fund of knowledge upon which individual firms base 


their business decisions. If, for example, the dis- 
cussions and exchanges fail to produce a substantive 
agreement which the Commission can approve under Section - 
15, it will be impossible for the Commission to eradicate 
the knowledge that any party obtained through the 
exchanges or to direct that the party proceed in its 
business decisions as if it did not possess such 
knowledge. 

(5) The intervenors have suggested that Petitioner's 
concern about the competitive effects of exchanges of 
information pursuant to Agreement No. 9899 is not 
genuine in view of the efforts which the Department of 
Justice is making to obtain discovery of costs and other 
financial data from the applicants in the Superconference 
proceeding. The allegation is groundless. The Depart- 
ment of Justice has been continually mindful of a 
possible dilemma arising out of the Superconference 
proceeding: If the record fails to include adequate 
information about the underlying economic conditions 
of the North Atlantic containership trade and the 
positions of the various carriers in that trade, there 
is a danger that an agreement of enormous importance 


and pessible anticompetitive consequence will receive 
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erroneous approval; on the other hand if the necessary, 
information is obtained, there is a danger that each 
carrier's competitively sensitive information will be 
revealed to the others with a detrimental effect upon 
competition in the event the agreement is disapproved. 
In the Department's judgment the more serious risk lay 
in not obtaining sufficient relevant information in 
the record, especially since there are methods of 
greatly reducing the potential mischief in production 
of individual carrier's confidential data. 

On a number of occasions the Department has made 
clear to the Commission that it does not question the 
authority of the Commission to fashion a protective 
order to deal with a confidentiality problem which would 
be raised by the production of particular documents or 
data. Nor does the Department question the appropriate- 
ness of the Commission doing so upon a proper showing, 


and it indeed has suggested several techniques which 


might be considered. 12/ Some documents may even be 


12/ The Department's suggestions have included (1) the 
use of a neutral body to process the information in 

order to protect confidentiality without removing its 
uséfulness and (2) the dissemination of information to 
non-competitor intervenors (including the Department of 
Justice) under compulsion not to disclose. (Transatlantic 
Freight Conference, FMC Agreement 9813, Docket No. 69-58, 
Reply of Department of Justice to Respondent's Objections 
to Discovery, January 25, 1971, pp. 38+39). 
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of such a highly confidential nature and so ill-suited 
to any available protective techniques that the Com- 
mission may appropriately withhold them rom any 
production. The Superconference proceeding, however, 
has not yet advanced to the point where counsel for 
the applicants has made any specific showing of the 


need to protect the confidentiality of particular 


documents or categories of documents called for in the 


Department's discovery motions. 


D. The Shipping Act And This Court's Holdings Require 
A Hearing Before Approval Of An Agreement With 


Significant Antitrust Implications 

The question whether the Commission was required 
to conduct a hearing on Agreement No. 9899 is governed 
by two recent decisions of this Court, Marine Space 
Enclosures v. Federal Maritime Commission, 137 U.S, 
App. D.C. 9, 420 F.2d 577 and City of Portland v. Federal 
Maritime Commisotions Docket No. 24,182, decided June 12, 
1970. These two cases make it unmistakably clear that 
when significant antitrust questions are raised about an 
agreement submitted to the Commission for approval under 
Section 15, the Commission must hold a hearing to deter- 
mine whether the agreement meets the substantive 
criteria of Section 15. All of the reasons which the 
Commission has advanced in this case for refusing to 
conduct a hearing have already been considered and found 
to be insufficient in Marine Space Enclosures and City 
of Portland. : 

In Marine Space Enclosures the City of New York 
authorized the Port of New York Authority to construct 
and maintain a new terminal to handle maritime passenger 


traffic on city-owned property. The Port Authority was 


to lease the facility from the city at a rent, calculated 


to amortize the city's $60,000,000 cost over a 20-year 
period. One accompanying restrictive covenant required 
that the city neither promote another ne terminal 
nor allow the construction of a private terminal within 
70 years. All steamship lines contracting to use the 
passenger facility had to agree to use no other such 
facility in the city. In turn the Port Authority com- 
mitted itself to exclude from the terminal any carriers 
who would not sign a similar exclusive patronage con- 
tract. (This Court held that the Commission had erred 
in approving the Agreements without hearing after the 
possible anticompetitive effects were called to its 
attention. It remanded the case to the Commission to 


fashion:a form of hearing which would allow for adequate 


consideration of the issues of whether the agreement was 


unjustly discriminatory or contrary to the public 
interest. . 

In City of Portland, Japanese containership opera- 
tors serving the trans-Pacific trade between Japan-Oregon 
and Washington were alleged to have agreed on a three- 
vessel containership pooling arrangement excluding 
Portland from service. One of the operators had served 
Portland historically and was said to be willing to con- 


tinue the service but for the binding majority vote. 
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The Commission, stating that it would investigate these 
allegations subsequently, approved an agreement which 
would have authorized the operators to serve the Pacific ° 


Northwest without serving Portland. 


Upon petition of the City of Portland, this Court 


granted a stay to be effective after 60 days. The Court 
held that such an agreement "should not have been dis- 
posed of without a hearing on the basis solely of sub- 
missions by the applicants, possibly including oral. 
submissions."' The Court stated that only in rare emer- 
gency situations would the public interest be sufficiently 


protected by a hearing subsequent to approval. 


1. The Plain Terms of Section 15 Require a 
Hearing in This Case 


In Marine Space Enclosures (420 F.2d at 583), 


Court found the hearing requirement to derive from the 
plain language of Section 15, which provides: 


The Commission shall by order, 
after notice and hearing, disapprove, 
any modification or cancellation 
thereof, whether or not previously 
approved by it, that it finds to be 
unjustly discriminatory or unfair as 
between carriers, shippers, exporters, 
importers, or ports, or between 
exporters from the United States and 
their foreign competitors, or to 


operate to the detriment of the 

commerce of the United States, or 

to be contrary to the public inter- 

est, or to be in violation of this 

chapter, and shall approve all other 

agreements, modifications or can- 

cellations. [Emphasis added] 
The Court noted that “an over-literal reading of Section 
15 might generate the notion that a hearing is required 
only it the Commission disapproves an agreement and not 
if the Commission merely grants approval." But such an 
interpretation would be a “travesty". (420 F.2d at 583) 
"hat the words of Section 15 fairly indicate is that an 
appropriate hearing shall be held prior to either 


approval or disapproval." (420 F.2d at 584). 


2. The Agreement is Neither Routine nor De Minimis 

This Court observed in Marine Space Enclosures that 
"there may be an implied exception of the literal com- 
mand of Section 15 when the Commission has made appro- 
priate determination that certain agreements are of 
purely routine nature or have an impact on commerce that 
the Commission finds is de minimis." 420 F.2d at 584. 
Neither of these possible exceptions could be applicable 
in this case. In the first place,such an “appropriate 


determination" would almost certainly have to be made 


through prospective rule-making of general applicability 


| 
rather than in an ad hoc determination regarding a 


particular agreement already filed. 13/— Ibid. Secondly, 
Agreement No. 9899 is plainly neither routine or 

de minimis. Far from being a routine, Agreement No. 

9899 may well be a totally unprecedented agreement in 


the Commission's experience under Section 15. We are 


not aware of any other application which has sought 
Commission approval, and consequent immunization from 
the antitrust laws, of an agreement for the exchange and 
cooperative development o£ competitors’ cost and price 
data. For the reasons we have stated above, this 
particular agreement is not de minimis in its probable 


effects upon the subsequent conduct of the major con- 


tainership carriers party to it. The Commission itself 


did not treat this agreement as if & were de minimis in 


13/ A recent amendment to the Shipping Act provides: 

The Federal Maritime Commission, upon application 
or on its own motion, may by order or rule exempt for 
the future any class of agreements between persons sub- 
ject to this chapter or any specified activity of such 
persons from any requirement of this chapter, or Inter- 
coastal Shipping Act, 1933, where it finds that such 
exemption will not substantially impair effective regu- 
lation by the Federal Maritime ‘ommission, be unjustly 
discriminatory, or be detrimental to commerce. (46 U.S.C 
833a (Supp. V, 1969] 


purpose or effect. Even without the enlightenment that 

an evidentiary record could be expected to provide, the 
Commission recognized that the exchanges of information 
would involve risk of anticompetitive conduct (Certified 
Record, Item 7, p. 4), and it devised some conditions in 
an effort to deal with that risk. While we do not believe 
that the Commission's conditioning of its approval takes 
the place of a hearing before approval, the fact that 


the Commission imposed them negates any labeling of 


the probable effects of the Agreement as de minimis. 


3. The Applicants' Presentation Did Not 
Obviate The Need For Hearing 


Commission counsel has defended the denial of a 
hearing primarily on the ground that there is yet another 
exception to the requirement of Section 15, recognized 
by this Court in Marine Space Enclosures: "when ‘an 
applicant for approval of a restrictive agreement [sat- 
isfies] the burden of demonstrating the need for anti- 
competitive restraints. . . .'" 14/ Counsel suggests 


that in this case the applicants were able to satisfy 


14/- Respondent's Response to Application for Temporary 
Stay, pp. 15-16. 


their burden of demonstrating that the need outweighs 
the anticompetitive effects, without a hearing. 

The argument is based upon a complete misreading 
of Marine Space Enclosures. 15/ To be pore the appli- 
cant must bear the burden of demonstrating the need for 
anticompetitive restraints. But the whole point of 
Marine Space Enclosures was that the applicant must 
make that demonstration at a hearing or through some 
evidentiary procedure that in substance accomplishes 


the fact-finding purposes of a hearing. 


A lengthy section of the Court's opinion (420 F.2d 


at 589-90) carefully considers the basic elements of 
hearing which are required when significant competitive 
questions are raised: 


The requirement of a hearing in a 
proceeding before an administrative 
agency may be satisfied by something 
less time-consuming than courtroom 
drama. In some cases briefs and 


15/ Respondent's counsel cites the Court's opinion at 
p. 583, where the following sentence appears: 


In FMC v. Svenska Amerika Linien, 390 
U.S. 238, 244, 88 S.Ct. 1005, 1009, 19 
L.Ed.2d 1071 (1968), the Court approved 
the FMC's policy of shifting to an 
applicant for approval ot a restrictive 
agreement the burden of demonstrating 
the need for anticompetitive restraints, 
noting "By its very nature an illegal 
restraint of trade is in some ways 
‘contrary to the public interest.'" 
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oral argument may suffice for dis- 
position. Ordinarily, however, 
antitrust issues do not lend them- 
selves to disposition solely on 
briefs and argument. Even though 
there may be no disputed "adjudi- 
catory" facts, the application of 
the law to the underlying facts 
involves the kind of judgment that 
benefits from ventilation at a formal 
hearing. [Footnotes omitted] 


In any event this would be the least appropriate 
case in which to contend that the applicants had satis- 
fied their burden of proof without the need for hearing. 
The entire submission of the applicants to the Commission 
consisted of the three-page Agreement itself, (Certified 
Record Item 1) and the one-and-a-half page transmittal 
letter (Certified Record Item 17) submitted by one of 
the signatories. The Agreement makes no statement 


regarding the need for information exchanges of the kind 


and scope agreed to, and the transmittal letter does no 


more than make some general and undocumented statements 
about problems existing on the North Atlantic container- 
ship trade. That was the total extent of the showing 
made on the public record in support of information 
exchanges conceded by the Commission to involve the risk 
of anticompetitive consequences. 

Plainly there was no way that the Commission could 


have applied the principle of Svenska Amerika, supra, on 


the basis of the materials which the applicants submitted 


to it. There was no specitic statement by the applicants 
as to what they seek to accomplish by Agreement No. 9899, 
no statement of what specific items of intormation they 
desire to exchange among each other, and no explanation 
as to why particular items of intormation are needed in 
the light of the purposes of the discussions. 

In approving the Agreement on the basis of such a 
showing, the Commission did not exercise its “active and 
independent duty to guard the public interest" by inde- 
pendently exploring whether Gcliccmaniny senescs. other 
than those suggested by the applicants" (420 F.2d at 585) 
would result in less injury to competitive interests. 

The Commission order gives no evidence that it has inde- 
pendently addressed itself to the nature and extent of 

the public need for an exchange among compet ing carriers 

of competitively sensitive business data; the Commission 
order gives no evidence that it has independently con- 
sidered whether alternatives with less Biverse effect 

upon competition would provide the carriers with the 
intormation they legitimately require for their discussions. 


4. Urgent Need For Approval Does Not 
Remove the Hearing Requirement 


As it did in Marine Space Enclosures, the Commission 


has again wlied upon a need for urgent approval of the 
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Agreement which would not be met if the Commission 
were obliged to take the time to hold a hearing. In 
this case the Commission has said that a hearing "would ~ 
delay for an unwarranted time action upon an agreement 
aimed at seeking solutions as rapidly as possible to. 
immediate concerns" (Certified Record, Item 7, p. 4). 
Just as in Marine Space Enclosures, these recitations 
are “ample in rhetoric and "sparing in detaiL'™ (420 
F.2d at 588). The Commission's references to "serious 
transportation problem? and “immediate concerns" are 
without support in the record save for the sparest and 
vaguest assertions of the carriers submitting the 
agreement. 

In any event, Marine Space Enclosures makes clear 
that the adequacy of the record to support the Commission's 
findings about an urgent need for approval is irrelevant. 


"It time was ot the essence, the appropriate solution was 


not to bypass entirely the statutory requirement of 


hearing, but to structure an expedited hearing.” (420 
F.2d at 588) 


PETITIONER IS A "PARTY AGGRIEVED" 
BY THE COMMISSION ORDER AND IT THUS 
HAS STANDING TO SEEK JUDICIAL REVIEW 

Since the Commission's meoronse to the Motion for 
Stay raised a question as to petitioner's standing to 
maintain the petition for review, we briefly set forth 
below the basis for petitioner's standing. 

Section 2344 of the Judicial Code (28 U.S.C. 2344) 
provides that "any party aggrieved" by a final order of 
the Federal Maritime Commission may file a petition to 
review that order in the Court of Appeals. We do not 
understand the respondent to deny that the Department of 
Justice was a "party" to the proceeding which resulted 
in the Commission's Order of November 2, 1970. Since 
the Commission issued a final order without even convening 
the hearing that was required under Section 15, there 
was no opportunity for anyone formally to become a "party". 
Nonetheless the Department of Justice involved itself 
in the Commission proceeding to the Sec eare extent which 
the Commission's truncated handling permitted: it filed 


a timely protest of Agreement No. 9899 and a timely request 


for hearing; when its protest and request for hearing 
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were rejected by the Commission, it filed a pleading 

which the Commission treated as a petition for reconsidera- 
tion and denied. When the Commission geve notice of the 
proposed extension of its approval of the Agreement, the ° 
Department protested and requested a hearing. In every 
meaningful sense the Department was "party" to the Commission 


proceeding below, just as it has been a party to many other 


Federal Maritime Commission proceedings including the 


"Superconference” proceeding presently in progress. In 
Far East Conference v. United States, 342 U.S. 570, 576 
(1952), the Supreme Court noted that the Commission's 
predecessor agency had regularly considered the United 
States (as represented by the Attorney General) to be 2 
"yerson" entitled to participate in its proceedings under 
the Shipping Act. The Court pointed out that in addition 
to representing the interests of the United States in 
competitive policies, the Attorney General represents 

the substantial interest of the United States as a shipper 
in ocean transport. 

Since petitioner was clearly "party" to the Commission 
proceeding, the question remaining as to standing is 
whether it is "aggrieved" by the Commission Order. The 
factual predicate for petitioner's aggrievement is clear 


and simple: The Commission has approved an agreement of 


carriers under Section 15 of the Shipping Act in a manner 
which, in petitioner's view, satisfies neither the procedur- 
al nor the substantive requirements of that section. Under 
Section 15, agreements approved by the Commission are 
exempt from the antitrust laws. Thus the direct effect 

of the Commission's approving an agreement under Section 

15 is to cut off all authority of the Attorney General to 
proceed against that agreement pursuant to his regular | 
responsibility of enforcing the antitrust laws. 

While the Conmission:has the basic responsibility for 
determining when antitrust immunity should be conferred, 
erroneous conferrals of immunity will have direct and 
important effect upon the Attorney General's exercise of 
his responsibilities. 16/ In Marine Space Enclosures v. 
Federal. Maritime Commission, 137 U.S. Av. D.C. 9, 420 F.2d 
577, 592 (1969), this Court referred to the antitrust 


immunity effect as a significant factor establishing the 


standing of a private person to seek judicial review of 
| : 


a Commission order. 


16/ It is well established that the Attorney General's respon- 
sibility for fostering competition goes substantially 
beyond the duty of bringing suits against violation of 
the Antitrust laws. Thus, for example, it was held in 
United States v. American Bell Telephone Co., 128 U.S. 
315, 367-568 (1888), that the Attorney General had 
standing to seek the invalidation of patents based on 


competitive considerations. 
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In the face of this strong factual predicate for the 
aggrievement of the Attorney General the Commission has 
asserted only the principle that the government may not 
create a justiciable controversy against itself (response 
to the Department's application for temporary stay, December, 
1970, p. 6). The Commission acknowledges that this principle 
has been held inapplicable to actions by the United States 
to seek review of Interstate Commerce Commission orders 
which adversely affect the interest of the United States 
as shipper (an interest which is by no means absent in 
this case). What the Commission does not acknowledge is 
that this principle has similarly been found inapplicable 
to many other situations in which an executive agency of 
the United States seeks review of a regulatory commission 


order. In Udall v. Federal Power Commission, 123 U.S. 


App. D.C. 209, 358 F.2d 840 (1966), rev'd on other grounds, 
387 U.S. 428, both this Court and the Supreme Court recog- 


nized the standing of the Secretary of Interior -- based 
essentially on the Secretary's responsibilities to protect 
the nation's natural resources -- to obtain judicial review 
of a Federal Power Commission order issuing a hydroelectric 
project license. See also, Chapman v. Federal Power 
Commission, 345 U.S. 153 (1953); Government of Guam v. 
Federal Maritime Commission, 117 U.S. App. D.C. 296, 329 
F.2d 251 (1964) and authorities cited therein. In United 


States v. Federal Communications Commission, Docket No. 21147, 
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this Court considered the Attorney General's petition to 
review an FCC order approving International Telephone & 
Telegraph Company's acquisition of Perio Broadcasting 
Companies, Inc., and no challenge was made to the Attorney 
General's standing by the Commission or the intervenors .17/ 
In United States v. Interstate Commerce Commission, 337 U.S. 
426 (1949), the Supreme Court adjudicated the merits of 

the Attorney General's appeal from ICC approval of the 
"Northern Lines" railroad merger -- an Bppeed based 
essentially on competitive considerations -- without any 


question of his standing. 


The only two cases which have been cited by respondent 


in support of its challenge to the standing of the Attorney 
General concern civil damage suits. In these two cases, 

the courts traced through the nominal plaintiffs and 
defendants to determine that the ultimate pecuniary interest 
involved on both sides of the lawsuits was that of the 

United States. Then, applying "the laws and rules of 
practice obtaining in like cases between private parties," 

the courts ruled that there was no real case or controversy 18/ 


17/ The petition was dismissed as moot after the parties' 
abandonment of the plan of merger. 


18/ Defense Supplies Corp. v. United States —— Co., 148 F.2d 
Seago ex Cir. 1555) , cert. denied, 326 U 746; 
Defense Supplies Corp. v. ~American-Hawaiian = S. Corp., 

64 F. Supp. 459, (S.D.N.Y. 1945). 
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That is clearly not the situation here. This is not 


a damage suit where it is requested that money be transferred 


from one government pocket to another with no net effect. — 
Quite obviously, a favorable ruling on the petition for 
review will result in reversal of the Commission Order 
approving the agreement and remand for a Commission hearing. 


Conversely, denial of the petition will allow the Order to 


stand -- a very different result. 


CONCLUSION 


For the reasons stated, the order of the Federal 
Maritime Commission approving Agreement No. 9899 should 
be set aside and the case remanded to the Commission for 
hearing in accordance with Section 15 of: the Shipping Act. 


Respectfully submitted, 
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STATUTORY APPENDIX 


SHIPPING ACT, 1916, SECTION 15 (46 U.S.C. 814) 


Every common carrier by water, or other person subject to this chapter, 
shall file immediately with the Commission a true copy, or, if oral, a true 
and complete memorandum, of cvery agreement with another such car- 
rier or other person subject to this chapter, or modification or cancellation 
thereof, to which it may be a party or conform in whole or in part, fix~ 
ing or regulating transportation rates or fares; giving or receiving special 
rates, accommodations, or other special privileses or advantages; con- 
trolling, regulating, preventing, or destroying competition; pooling or ap- 
portioning earnings, losses, or trattic; lotting ports or restricting or 
otherwise regulating the number and character of sailings between ports; 
lmiting or regulating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner providing for an ¢X- 
elusive; preferential, or cooperative working arrangement. The term 
“agreement” in this section includes understandings, conferences, and 
other arrangements. 

Tha Commission shall by order, after notice and hearing, disapprove, 
cancel or modify any agreement, or any modification or cancellation there- 
of, whether or not previously approved by it, that it finds to be unjustly 

iscriminatory or unfair as between carriers, shippers, exporters, import- 
ers, or ports, or between exporters from the United States and their for-- 
eign competitors, or to operate to the detriment of the commerce of the 
United States, or to be contrary to the public interest, or to be in violation 
of this'chapter, and shall approve all other agreements, modifications or 
cancellations. No such agreement shall be approved, nor shall continued 
approval be permitted for any asreement (1) between carriers not mem— 
bers of the same conference or conferences of carriers serving different 
trades that would otherwise be naturally competitive, unless in the case of 
agreements between carriers, each carrier, or in the case of agreements be- 
tween conferences, each conference, retains the right of independent ac- 
tion, or (2) in respect to any conference agreement, which fails to pro- 
vide reasonable and equal terms and conditions for a ssion and read- 
mission to conference membership of other quaiified carriers in the trade, 
or fails to provide that any member may withdraw from membership upon 
reasonable notice without penalty for such withdrawal. 

* The Commission shall disapprove any such agreement. after notice and 
hearing, on 2 finding of inadequate policing of the obligations under it, or 
of failure or refusal to adopt and maintain reasonable procedures for 
promptly and fairly hearing and consideriny; shippers’ requests and com- 
plaints. 

Any agreement and any modification or canceliation of any agrecment 
not approved, or disapproved, by the Commission shall be unlawful, and 
agreements, modifications, and cancel! nti bo lawful only when 
and as long as approved by the Comm fore approval or after dis- 
approval it shall be unlawful to ca tin whole or in part, directly or 
indircetly, any such agreement, modification, or cancellation; except that 
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tariff rates, fares, and charges, and classifications, rules, and ‘regulations 
explanatory thereof (including changes in special rates and charges cover- 
ed by section $13a of this title which do not involve a change in the 
spread between such rates and charges and the rates and charises applica- 
ble to noncontract shippers) agreed upon by approved conferences, and 
changes and amendments thereto, if otherwise in accordance with law, 
shall be permitted to take effect without prior approval upon; compliance 
with the publication and filing requirements of section $817(b) of this 
title and with the provisions of any regulations the Commission may 
adopt. ; ; 

Every agreement, modification, or cancellation lawful under this sec- 
tion, or permitted under section $13a of this title, shall be excepted from 
the provisions of sections 1-11 and 15 of Title 15, and amendments and 
Acts supplementary thereto. : 

Whoever violates any provision of this section or of section $13a of 
this title shall be liable to a penalty of not more than $1,000 for each 
day such violation continues. to be recovered by the United! States in a 
civil action: /rovided, however, That the penalty provisions ‘of this sec- 
tion shall not apply to leases, licenses, assignments, or other! agreements 
of similar character for the use of terminal property or facilities which 
wero entered into before the date of enactment of this Act, and, if con-, 
tinued in effect beyond said date, submitted to the Federal Maritime Com- 
mission for approval prior to or within ninety days after the enactment 
of this Act, unless such leases. licenses, assignments, or other) agreements 
for the use of terminal facilities are disapproved, modified, or:canceled by 
the Commission and are continued in operation without regard to the 
Commission's action thereon. The Commission shall promptiy approve, 
disapprove, cancel, or modify each such agreeicnt in accotdance with 
tho provisions of this section. As amended Oct. 3, 1961, Pub.L. 7-346, 


$ 2, 75 Stat. 763; Feb. 29,1964, Pub.L. $§-275, 78 Stat. 148, 
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"Cases chiefly relied upon. 


IN THE ; 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DOCKET NO. 24895 


UNITED STATES OF AMERICA, 
Petitioner, 
Vv. 


FEDERAL MARITIME COMMISSION AND | 
UNITED STATES OF AMERICA, 


Respondents. 


ON PETITION TO REVIEW AN ORDER OF THE | 
FEDERAL MARITIME COMMISSION 


BRIEF FOR INTERVENOR, 
SEA-LAND SERVICE, INC. 


STATEMENT OF ISSUES 


While we have no quarrel with petitioner’s statement of issues 
or the structure of its argument, we focus on two particular issues 
presented in this proceeding. In so doing, we anticipate that the 
Federal Maritime Commission (Commission) will address itself to the 
other matters raised by petitioner. 


Accordingly, we proceed directly to the following issues: 


I.; Whether a suit by the United States against an administra- 
tive agency of the United States and the United States itself, presents : 
a justiciable case or controversy within the meaning of the Constitu- 
tion, where the United States is the only party complaining of the 
agency’s action. 


II. Whether the impact of Agreement No. 9899, as approved by 
the Commission, on maritime commerce is de minimis. 


STATEMENT OF CASE 


Intervenor does not take issue with petitioner’s general presen- 
tation of the facts of the case, and therefore has ommitted the state- 
ment of the case, except for such details as are emphasized in Part 
II of intervenor’s argument. 


SUMMARY OF ARGUMENT 


I.: The issue of whether a case or controversy exists, as pre- 
sented in this case, is distinct from the question of whether the 
Justice Department has standing in the matter; it relates solely to 
the fact that the United States is here seeking relief against an admin- 
istrative agency of the United States. Intervenor concedes that, were 
there a valid case or controversy presented, the Justice Department 
would have standing to be heard on behalf of the United States. 


This case involves a dispute between two federal agencies: the 
Justice Department and the FMC, and as such constitutes a suit by 
the United States against the United States. Moreover, the gravamen 
of the United States’ complaint in this matter lies in the FMC’s 
denial of its demand for a hearing prior to making the ruling in ques- - 
tion. Under such circumstances there can be no actual case or con- 


troversy such as is required by the Constitution for jurisdiction in 
the federal courts. 


There appears to be no case decided by any federal court which 
is precisely in point with the issue here presented. The Justice 
Department cites a number of cases in its brief, all of which are dis- 
tinguishable. Intervenor submits, however, that the proper approach 
in this matter is that taken by the court in United States v. Ease- 
ment and Right of Way, Etc., 204 F.Supp. 837, 839: “there could 
not be any issue between [two agencies of the United States], both 
being the United States, which this Court could adjudicate.” 


It is a significant feature of this case that the United States is 
the only petitioner in this matter, the only party before the Court 
seeking to assert the invalidity of the FMC action. Intervenor sub- 
mits that under the administrative system adopted by Congress, the 
public, and not the Justice Department, are the proper’ parties to 
assert the impropriety of an FMC ruling such as this one. Clearly 
the Justice Department may support a private petitioner before this 
Court if it feels his position to be just; it may mot, however, create 
a case or controversy where none exists, by bringing such an action 
as the one at bar, in the absence of a private petitioner alleging in 
his own right, the impropriety of the FMC decision. 


Il. Agreement No. 9899 is a classical “‘agreement to agree.” 
That is to say, Agreement No. 9899 is a cooperative working arrange- - 
ment providing for the exchange of information and for cooperation 
in developing information with a view toward, and in furtherance of, 
reaching a consensus on a substantive agreement which would control 
and regulate competition. However, any such substantive agreement 
would itself have to be filed with, and approved or disapproved after 
hearing by, the Commission. In approving Agreement No. 9899 the 
Commission has narrowed the geographic scope of the Agreement, 
has limited the period during which the Agreement is effective, has 


required that the parties keep the Commission informed as to activ- 
ities carried out under the Agreement, and has required the filing 
with the Commission of documents exchanged by the parties during 
the course of such activities. 


Premises considered, we urge that the Agreement is “de minimis” 
in the proper frame of reference. That frame of reference is 
“impact on commerce.” Since this Agreement is totally devoid of 
substantive provisions, not one pound of the foreign commerce of 
the United States will move pursuant to any rate or any practice 
established by the provisions of Agreement No. 9899. Thus, in this 
context, “impact on commerce” is not simply “de minimis;”’ it is 
non-existent. 


Accordingly, the only “impact on commerce” that could con- 
ceivably have a nexus with Agreement No.9899 would be the 
achievement by indirection rather than through the carrying out of 


the Agreement. The Commission has conditioned approval with 
safeguards which, in its expert judgment, minimize the possibility of 
achievement by indirection. In any event, the very hearing sought 
by petitioner would clearly provide an opportunity for conscious 
parallelism at least equal to that which exists through approval of 
Agreement No. 9899 without hearing but with the safeguards that 
the Commission has attached to its approval. 


ARGUMENT 


I. THIS PROCEEDING DOES NOT PRESENT A JUSTICIABLE 
CASE OR CONTROVERSY OF WHICH A FEDERAL COURT 
MAY TAKE COGNIZANCE. 


The right of the Justice Department to maintain this petition 
is contingent upon the resolution of two related issues: (1) whether 
a valid case or controversy exists between the parties; (2) whether 
the Justice Department has standing to litigate the case. Although 


these issues are intimately related,! it is clear that they are in fact 
separate issues as presented here: 


(1) The case or controversy issue in this case relates solely to 
the fact that the United States is a party to both sides of the litiga- 
tion. In such circumstances, it is intervenor’s position that there can 
exist no “actual controversy between adverse litigants”? such as is 
required to give rise to federal jurisdiction under the Constitution. 


(2) The standing issue, by contrast, is not directed to the dual 
roles played by the United States in this case—rather it involves the 
extent of the actual interest of a particular party in the proceeding, 
or his capacity to represent persons who have the requisite interest 
in the proceeding. 


Intervenor concedes that, were there a valid case or controversy 
in this matter, the Justice Department would have standing to be 
heard. It is, however, intervenpr’s position that there can be no case 
or controversy under the facts and circumstances here presented. 


It is axiomatic that before jurisdiction can accrue to the federal 
courts, there must exist a case or controversy on which the Federal 
Judicial Power is capable of acting.* The controversy must be “real 
and substantial,” admitting of specific relief through a CER of con- 


‘Standing is a special aspect of the general case or controversy require- 
ment. If a party has no standing to litigate a dispute, there can be no case or 
controversy. The converse is not true, however. It may be that a party has 
standing to represent certain interests, but there is simply no actual controversy 
involving those interests. 


2 Muskrat v, United States, 219 U.S. 346 (1911). 


3See e.g. Kall v. Wayzata State Bank 397 F.2d 124, 127 (th Cir. 1968); 
Flight Engr’s Intern. Ass’n v. Continental Air Lines, Inc., 297 F.2d 397,401-02 
(9th Cir.), cert. denied 369 U.S. 871 (1961); Coffman v. Federal Lab., Inc., 55 
F.Supp. 501, 504 (D.N.J. 1944), aff'd 323 U.S. 325 (1945). 


clusive character—as distinguished from an opinion advising what the 
law would be on a given set of facts.* It must be “definite and con- 
crete,” touching the legal rights of the parties.* 


In essence, this case involves a dispute between two federal 
agencies: the Justice Department and the FMC. From the Justice 
Department’s viewpoint or from the FMC’s viewpoint, such a dispute 
may involve a real conflict. But the fact remains that this is a suit 
by the United States against the United States.° To those outside 
of government, those who must deal with the various agencies, this 
is merely an internal conflict—the federal government divided against 
itself.” 


The Supreme Court considered issues similar to those presented 
here in United States v.1.C.C.® In that case, the Federal Government 
sought to overturn an I.C.C. decision denying it reparations for cer- 
tain allegedly illegal charges made upon it by railroad lines in 


connection with shipment of government cargoes. Although the 
Court in the /.C.C. case held that a case or controversy did exist, 


4Douds v. Local 1250, 170 F.2d 695, 698 (2d Cir. 1948); Maryland Cas. 
Co. v. Tindall, 117 F.2d 905, 908, (8th Cir. 1941). 


SBrown & Root, Inc. v. Big Rock Corp., 383 F.2d 662 (Sth Cir. 1967). 
United States Galv. & Plating Equip. Corp. v. Hanson-Van Winkle-Munning Co., 
104 F.2d 856 (4th Cir. 1939). 


© Regarding the effect of the presence of intervenors, see note 20 infra. 


7See F.T.C. v. Ruberoid Co., 343 U.S. 470, 480 (1952) (Jackson, J., 
dissenting). Justice Jackson denounced the “recent instances in which part of 
the government appears before [the federal judiciary] fighting another part— 
usually! a wholly executive controlled agency attacking one of the independent 
administrative agencies.” 343 U.S. at 482-83 


8337 U.S. 426 (1949) 


the specific issue decided in that case is distinguishable from that of 
the case at bar. 


The 1.C.C. case did not involve the United States qua United 
States, but rather in its essentially proprietary capacity as a shipper 
of goods.? The Court acknowledged that one cannot ordinarily sue 
himself because of the requirement of a justiciable controversy, but 
went on to point out that “courts must always look behind the 
names that symbolize the parties to determine whether a justiciable 
case or controversy is presented.” 


“While this case is United States v. United States 
et al,...the basic question is whether the railroads 
have illegally extracted sums of money from! the 
United States... [T]he Government is not less 
entitled than any other shipper to invoke. . judicial 


protection.”!! (emphasis supplied) 


Thus, it is clear that the .C.C. case did not give carte blanche 
to the United States to sue its administrative agencies.. Rather, it 
established the proposition that, under proper—narrowly defined— 
circumstances, a case or controversy can exist in such a'suit.!? 


This interpretation of the 1.C.C. case was taken in the more 
recent case of United States v. Easement and Right of Way, Etc.,5 
in which the TVA (treated by the court as a government agency) 
sought condemnation of land in which the Farmer’s Home Adminis- 


9Id. at 428. 

107d. at 430. 

"yg. 

12 See also, United States v. I.C.C., 142 F.Supp. 741 (D.D.C. 1955) 
13904 F.Supp. 837 (E.D. Tenn. 1962). | 


tration (FHA) held a security interest. The court held that the 
Federal Courts cannot decide disputes among federal agencies: “it 

appears to the Court that there could not be any issue between the 
TVA and the FHA, both being the United States, which this Court 
could. . .adjudicate.””!* 


The Court distinguished the /.C.C. case on the ground that it 
had involved the United States “in its capacity as a shipper,”’* 
claiming reparations from the railroads, and those two entities 
were, therefore, the real parties in interest.!© It characterized the 
LCC. case as standing for no more than the proposition that when 
legitimate adversaries do in fact exist, nominal identity of the parties 
will not destroy jurisdiction.” 


The precise issue presented by this case does not appear to have 
been decided by any federal court.'® It would appear, therefore, 


147g. at 839. See also S & E Contractors v. United States, 433 F.2d 1373, 
1381 (Ct.Cl. 1970) (Skelton, J., dissenting). 


1S7q at 840 
167g. 


171g. See also Belt v. Toomey, 95 U.S. App.D.C. 39, 218 F.2d 850 (D.C. 
Cir. 1954). 


8A similar issue was presented in two cases involving a suit for money 
damages in which the real parties in interest were found to be the United States, 
both as to plaintiff and defendant. In these cases, the court held that the United 
States was, in effect, suing itself and that, therefore, there was no case or con- 
troversy. Defense Supplies Corp. v. United States Lines Co., 148 F.2d 311 
(2d Cir.), cert. denied 326 U.S. 746 (1945); Defense Supplies Corp. v. American- 
Hawaiian S.S. Corp., 64 F.Supp. 459 (S.D. N.Y. 1945). 

Although not directly in point these cases do stand for the general propo- 
sition that one segment of the United States Government cannot possess interests 
adverse to another segment of the United States Government, of such nature as 
will give rise to a case or controversy within the meaning of the Constitution. 


that this will be a case of first impression. Concisely stated, the 
issue presented is: whether a case in which the United States alone, 
in its governmental (non-proprietary) capacity,!9 is cast in opposition 
to the United States and an administrative agency thereof,?° there 
exists a justiciable case or controversy which can be decided by the 
Federal Judiciary.?! 


The Justice Department raised no issue before the FMC regarding its 
alleged capacity as a shipper in this case, and should, ehercfores be precluded 
from raising that issue here. See note 23 infra. 


2°The United States is the only petitioner in this matter. It is the only 
party before this Court seeking to test the validity of the FMC ruling. Since 
the filing of the United States petition for review, two shipping concerns, Sea- 
Land Service, Inc., and American Export Isbrandtsen Lines, Inc., have been 
granted permission to intervene as party respondents. 

The United States, however, asserts no complaint directly against inter- 
venors in this matter; nor are they directly involved in the United States com- 
plaint against the FMC. The presence of intervenors as permissive party 
respondents in this matter, therefore, can in no way alter the basic character 
of the proceeding: a suit by the United States against the United States and the 
FMC, asserting the invalidity of a ruling by the FMC, an agency of the United 
States. Intervenor submits that there can be no case or controversy under such 
circumstances, and that its presence here, asserting the absence’ os a case or 
controversy, cannot create one. 


21Not only does the United States seek relief against itself in this matter, 
but significantly, the gravamen of its complaint lies in the denial, 'by one of its 
agencies, of its demand for a hearing prior to making an administrative ruling. 
Thus, the issue at bar may be further qualified: whether the denial of a hearing 
to the United States by an agency of the United States creates a justiciable 
controversy of which this Court may take cognizance. 

The right to be heard before an agency is one aspect of administrative 
Due Process which rests ultimately on the Fifth Amendment to the Constitution. 
A tacet premise of the United States in this matter, therefore, is that it has been 
denied Due Process of Law by the failure of one of its own agencies to grant it 
a hearing. To state the proposition would seem to refute it. Moreover, the 
Supreme Court has held that “States of the Union” cannot assert the Fifth 
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The Justice Department cites several cases in its brief, none of 
which are directly in point. Each of these cases is readily distinguish- 
able on one or more of the following bases:?? 


1) The United States was involved in its proprietary capacity;?* 


Amendment Due Process clause. South Carolina v. Katzenbach, 383 U.S. 301, 
323-24 (1966). Application of this rationale to the United States itself would 
seem an a fortiori case. cf. United States v. City of Jackson, 318 F.2d 1, 8 
(5th Cir. 1963). 

Intervenor submits that the failure of an agency of the United States to 
grant a hearing to the United States does not give rise to a justiciable case or 
controversy within the meaning of the Constitution. 


22The following cases, in addition to those cited by the Justice Depart- 
ment, all suffer from similar deficiencies in that the issue of case or controversy 
was never raised nor was it considered by the Court. In two of these cases, there 
were private plaintiffs in addition to the United States. Secretary of Ag. v. 
United States, 350 U.S. 162 (1956); United States ex rel. Chapman v. F.P.C. 
345 U.S. 153 (1953); Benson v. United States, 175 F.Supp. 264 (D.D.C. 1959). 
In Luckenbach S.S. Co. v. United States, the Court simply ignored the juris- 
dictional issue and chose to dismiss on the merits instead. 315 F.2d 598, 602 
(2d Cir. 1963). 


23¢ee discussion of United States v. 1.C.C., supra. 

The Justice Department represented at all times to the FMC that its involve- 
ment in this case was strictly pursuant to its responsibility to enforce the anti- 
trust laws. See Petition of Department of Justice, October 15, 1970 at 1-2 
(3.A. at 7); Petition of Department of Justice, February 12, 1971 (J.A. at 51). 
At no time has the Justice Department raised before the FMC, any issue of its 
capacity as a shipper of goods in this case. 

Not having raised the issue before the FMC, the Justice Department should 
be precluded from asserting it, for the first time, on judicial review. See e.g. 
Quick v. Martin, 130 U.S. App. D.C. 83, 397 F.2d 644, 647 (D.C. Cir. 1968): 
California Interstate Tel. Co. v. FCC, 117 U.S. App. D.C. 255, 328 F.2d 556, 
559 (D.C. Cir. 1964); Hennesey v. S-E.C,, 285 F.2d 511, 514 (3d Cir. 1961). 


11 


2) The issue of case or controversy was not raised nor was it 


considered by the Court;?* 


3) Other plaintiffs were parties to the suit.?* 


Although, as noted previously, no case has considered the pre- 
cise question presented here, intervenor submits that the proper 
result lies in the approach taken by the Court in the Easement and 
Right of Way, Etc. case: “There could not be any issue between 
[two agencies of the federal government], both being the United 
States, which this Court could. . .adjudicate.”*° This result is con- 
sistent with the universally acknowledged requirement of “real and 
substantial” controversy between parties with legitimate adverse 
interests.?’ 


In accordance with the statutory scheme adopted by Congress, 
the FMC is vested with the responsibility of approving or disapprov- 
ing agreements, such as No. 9899, which fall within its sphere of 


special expertise.2° The United States is made a compulsory respond- 


24The Justice Department’s treatment of the case or controversy issue in 
its brief is confused by its failure to distinguish between the issues of case or 
controversy—as presented here—and standing. Thus, we see the citation of Udall 
v. F.P.C., a case which dealt with the standing issue only, as representing an 
extension of the case or controversy disposition made by the Supreme Court in 
United States v. 1.C.C. 


251n such cases, the government's ability to sue itself becomes moot, 
because a valid case or controversy exists independent of the ‘presence of the 
government as a plaintiff. The government’s presence, therefore can effectively 
be ignored with regard to the case or controversy issue: a case or controversy 
does exist, and its joinder as a plaintiff cannot destroy the same’. This situation, 
contrasts sharply with the case at bar in which the only petitioner is the United 
States. 


26904 F.Supp.at 839. 
27See notes 3-5, supra. 


28Shipping Act of 1916, $15, 46 US.C. §814 (1964). 
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ent in proceedings for judicial review of any such action taken by 
the FMC.?° Under such a system, the ultimate safeguard against 
unfair or improper action by the FMC must lie in the omnipresent 
ability of private parties to challenge adverse decisions in just such 
proceedings as the Justice Department pursues here. The public are 
the proper parties to assert the impropriety of any decision. Clearly, 
the United States is free, under these circumstances, to support the 
private petitioner if it believes him to be correct in the law or facts. 
What the United States may not do, however, is create a case or 
controversy where none exists by bringing such an action as the one 
at bar in the absence of a private petitioner alleging in his own right, 
the impropriety of an FMC decision. 


Il. NO HEARING BEFORE THE FMC WAS REQUIRED BE- 
CAUSE THE IMPACT OF THE AGREEMENT ON MARITIME 
COMMERCE IS DE MINIMIS. 


Agreement No. 9899, as approved by the Commission, is a coop- 
erative working arrangement among seven common carriers by water 
in the foreign commerce of the United States. (See Agreement No. 
9899, J.A. at 1,3) Each of the operators (four of which are United 
States companies and three of which are non-United States com- 
panies) carry containers in containerships between United States 
Atlantic ports on the one hand and Atlantic ports of Continental 
Europe, Baltic and Scandinavian ports, and ports of the United 
Kingdom and Eire on the other hand. 


The res of the cooperative working arrangement is the permis- 
sive—but not mandatory—exchange and development of information 
among the parties relating to: 


“(1) Cost of service, rates, rules and tariffs relating to 
traffic in intermodal containers; 


2928 U.S.C. §2344 (Supp. V, 1970). 
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“(2) Practices in connection with the receipt and 
delivery of traffic in containers, including interchange 
with connecting land carriers or other transportation 
of intermodal containers between inland points and 
ports of loading or discharge from containerships; and 

“(3) The regularity of traffic flow; the seasonal and 
other fluctuation of traffic flows, and related data 
bearing on the level and frequency of service CIES 
by shippers.” 

(Agreement No. 9899, J.A. at 1) 


The Agreement further provides that the purpose of the 
exchange is to determine whether uniform or agreed procedures can 
be formulated, and that any agreement embodying such agreed to 
procedures will be filed with the Commission, and will not be car- 
ried out until approved by the Commission. (Agreement No. 9899, 
J.A. at 1, 2) 


In restructuring the agreement—and approving it without hearing 
as so restructured—the Commission provided that no information 
exchange or discussion relating to operations in respect of Mediter- 
ranean port service from and to the United States Atlantic Coast 
take place. (Commission Order, J.A. at 21, 25-26) Moreover, the 
Commission limited the time period of approval to three months, 
with the right accorded to the parties to seek renewal for an addi- 
tional three months.° Finally, the Commission provided that each 
and every exchange, discussion or agreement transacted thereunder 
be reported in writing to the Commission within 10 days of its 
occurrence. (Commission Order, J.A. at 21, 25) This condition was 
subsequently clarified to ensure that the actual documents distributed 
or prepared were likewise filed with the Commission. EERE 
Order, J.A. at 42, 43) 


30Commission Order, J.A. at 21, 25. The parties have since taken advan- 
tage of that right and are seeking extension for an additional three months. 
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In these circumstances, we submit that the impact of Agreement 
No. 9899 on commerce is de minimis within the meaning of this 
court’s use of that phrase in Marine Space Enclosures v. Federal 
Maritime Commission, 137 U.S. App.D.C. 9, 420 F.2d 577. 


Marine Space Enclosures involved agreements for construction 
and maintenance of passenger terminal facilities, and use thereof as 
between carriers and the Port of New York Authority. In characteriz- 
ing the operative effects of the agreements, the court stated: 


“The agreements thus amount to a significant and per- 
haps total barrier to entry for the next seventy years.” 
Id, at 584. 


In that context, the court found that the all inclusive restraint 
for such a duration raised serious questions not only in terms of 
general antitrust doctrine but also under the Commission’s own rul- 
ings considering the impact of restraint in the maritime industry. 
While holding that the Commission erred in failing to provide the 
hearing which had been sought by the private citizen/potential com- 
petitor, the court observed that the hearing requirements under Sec- 
tion 15 might not be all inclusive. In that regard, the court stated: 


“There may be an implied exception to the literal 
command of Section 15 when the Commission has 
made appropriate determination that certain agree- 
ments are of purely routine nature or have an impact 
on'commerce that the Commission finds is de minimis.” 
[Citation omitted]. /d. 


The question thus becomes: can Agreement No. 9899 fairly be 
described as one that is either routine or de minimis under the rule of 
Marine Space Enclosures? 


In our view, the Agreement cannot be fairly said to be routine. 
It seems to us that, for an agreement to be routine, it would have 
to be that kind of reoccurring agreement which, through rule mak- 


15 


ing?! or an established pattern or process would haye a common 
denominator with a pre-established type of agreement. 


Can, then, the Agreement be fairly described as de minimis? 


At the outset, it seems clear to us that the magic words “de 
minimis” need not be used in the Commission’s order of approval 
for an agreement to be in fact de minimis. Moreover, we think it 
clear that the finding by the Commission that nothing in the Agree- 
ment authorizes the parties to implement any program until such a 
plan is filed with and approved by the Commission, coupled with 
the finding that the conditions attached to approval “| .minimize 
[the] risk...” of anti-competitive effects of the exchange of infor- 
mation alone constitute an implicit finding of de minimis. 


The numerous cases which have applied or explained the expres- 
sions de minimis or de minimis non curat lex, are of little factual 
comparative significance here. They are demonstrative, however, of 
the principle that the standard to be applied is an objective rather 
than a subjective one. Thus, where the import of this maxim has 
been considered in the context of federal regulation of interestate 
commerce, it has been made clear that the fact that only a small 
percentage of one’s business is in interestate commerce will not pre- 
clude federal control where the absolute amount of business repre- 
sented by that percentage is not “de minimis” on an objective basis.>2 


Thus, the subjective premises of petitioner’s contention that the 
de minimis principle does not here apply are misconceived. That is, 
the number and size of the signatories to the agreement are not rele- 
vant in determining whether or not the agreement itself is de minimis 


31 See 46 U.S.C. §833a 


32See N.L.R.B. v. Cowell Portland Cement Co., 108 F.2d 198, 201 (9th 
Cir. 1939). | 
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in its impact on maritime commerce. Nor is the importance to the 
parties of obtaining approval thereof, so as to immunize the parties 
from attack under the antitrust laws. Nor is the fact that the 
agreement filed is “‘...totally unprecedented...” in its form or 
substance. Finally, the fact that the things done under the agree- 
ment might lead to a substantive agreement having substantial 
impact on maritime commerce®? is immaterial. In summary, none 
of the above allegations set forth by petitioner is of any significance 
in applying the objective test articulated in Marine Space Enclosures: 
whether this Agreement, in and of itself, has a significant impact on 
maritime commerce. 


In any event, we have searched in vain for any allegation by 
petitioner that the implementation of Agreement No. 9899 to its 
desired result—ie., the hammering out and filing of a substantive 
agreement—will have any impact on commerce. What petitioner 
fears are abuses which might be perpetrated by the parties under 


Agreement No. 9899, i.e., indirect implementation of a proposed 
agreement through conscious parallelism. 


Our response to that is two-fold. First, the Commission has, in 
its expert judgment, structured the approval of the agreement with 
safeguards which it believes have minimized this potential effect. 
These safeguards, coupled with the barrage of powers in the Com- 


33For the good or for the bad; which in any event will be determined by 
the Commission after notice and hearing pursuant to Section 15. If the Commis- 
sion, in its expertise, finds that the effectuation of the substantive agreement 
would not be in the public interest or would be to the detriment of commerce, 
then the Commission would disapprove the agreement and it would never be 
effectuated. If the substantive agreement were approved in the face of allega- 
tions at hearing that the agreement did not pass muster under Section 15, then 
any person alleging adverse effect or agrievement would have the right to seek 
review in this or another circuit court. 
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mission’s arsenal under the Shipping Act of 1916* clearly could find 
and meet any adverse manifestation of conscious ‘parallelism. 
Secondly, the nexus between the sanction here sought and the avoid- 
ance of abuse through conscious parallelism is illusory since the 
gravamen of petitioner’s complaint is the denial of a classical hearing 
including discovery. Indeed, petitioner has asserted that, had it 
been accorded such a hearing, it would have sought precisely the 
type of information which Agreement No. 9899 provides may be 
exchanged and developed as between the parties. The information 
developed through discovery could conceivably be more extensive 
than under Agreement No. 9899 itself, in that the agreement pro- 
vides that no party is obligated to exchange the information, while 
discovery procedures would allow no such freedom of choice. 


In conclusion, we would point to one more factor which 
demonstrates that Agreement No. 9899 is, as a practical matter, de 
minimis in its impact on commerce. That is, not one member of 
the shipping public—no shipper, no consignee, no freight forwarder, 
no customs broker, nor any associations thereof—so much as wrote 
the Commission a letter after notice of this Agreement in the 
Feperat Recister. Only three non-conference operators in the 
relevant trades and petitioner registered any form of dissatisfaction 
over Agreement No. 9899 with the Commission. Only petitioner 
was concerned enough over the Commission approval without hear- 


*The Commission is empowered to, among others: investigate and 
remedy discriminatory acts of regulated carriers; enforce non-discriminatory 
rates, regulations, and practices; pass on the reasonableness of carriers’ rates; 
approve or disapprove dual rate contracts; approve or disapprove agreements 
bearing in any way on competition; require periodic or special reports of any 
matter pertaining to a shipper’s business; investigate complaints of violations of 
the Act and assess reparations therefore; and compel the attendance of witnesses 
at its hearings by issuance of subpoena. See Shipping Act of 1916, 46 USC. 
§§ 813; 816; 817; 813a; 814; 820; 821; 826 respectively. 
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ing to seek judicial review of the agency’s action. For the reasons 
stated in Part I hereof, we assert that no case or controversy has 
been created by petitioner’s attempt to so seek review. 


CONCLUSION 


For the reasons stated, we urge that petitioner’s petition to 
review be dismissed for failure to raise a justiciable case or contro- 
versy. Alternatively, we urge that the Commission’s approval of 
Agreement No. 9899 be affirmed on the basis that the impact of 
the Agreement on maritime commerce is de minimis and thus not 
subject to the requirement of a hearing under this court’s decision 
in Marine Space Enclosures. 


Respectfully submitted, 


Edward M. Shea 

Attorney for 
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Counterstatement of the 


This is an action brought by the Attorney General, acting on behalf 
of the United States (Department of Justice) to review an order of the 
Federal Maritime Commission (Commission), served on November 24, 1970. 
The assailed order (J.A. 21) approved Agreement No. 9899 pursuant to 
section 15, Shipping Act, 1916, 46 U.S.C. §814 (J.B., Statutory 

uy 
Appendix A 1). 

The Commission proceeding had its genesis on September 17, 1970, 
in a letter to the Commission transmitting the agreement for approval 
(3J.A. 17). The letter requested that the Commission approve the agree- 
ment under section 15 of the Act because of an urgent necessity to 
restore order and stability to the North Atlantic trade. 

The parties to Agreement No. 9899 are American i-xport Isbrandtsen 


Lines, Inc., Dart Containerline Incorporated, Atlantic Container Lines, Ltd., 


Hapag-Lloyd Aktiengesellschaft, Sea-Land Service, Inc., Seatrain Lines, 


Inc., and United States Lines, finc., which are the major containership 


operators in the North Atlantic. The agreement, as submitted, covered 


€ 


the trades from, to or between U.S. Atlantic ports and Atlantic ports of 
Continental Europe, Baltic and Scandinavian ports, Mediterranean ports 


and ports of the United Kingdom and Eire. 


EEE EEE 


1/ Petitioner's brief will at times be abbreviated as indicated in 
parenthesis above. Record references will be in accordance with 
the joint appendix filed by petitioners but not employed in its 
brief of March 31, 1971. 


Under Agreement No. 9899 the parties agree to exchange information 
and to cooperate in developing information relating to (1) cost of 
service, rates, rules and tariffs relating to rraffic intermodal containers; 
(2) practices in connection with the receipt and delivery OLetraieinc min 
containers, including interchange with connecting land carriers or other 
transportation of intermodal containers between inland points and ports 
of loading or discharge from containerships; and (3) the regularity of 


traffic flow; the seasonal and other fluctuation of traffic flows, and 


related data bearing on the level and frequency of service required by 
shippers. | 
The stated reasons for exchanging this information were to determine 

whether uniform or agreed container rules, practices! and procedure are 
needed and whether or not they can be agreed upon. The parties also agree 
to consult with exporters and importers, including buyers and sellers 
abroad, for the purpose of obtaining and considering their views and 
comments in this respect. 

The agreement further provides (1) that ic does not authorize the 
parties to carry out any arrangement which may be reached except upon prior 


filing with and approval by the Commission or any other concerned govern- 


mental authority; (2) that it does not obligate any carrier to exchange 


the described information or limit any carrier in making changes in its 


own rates, rules and practices; and (3) that any common carrier offering 


container service in the same trades may join the agreement. 


Notice of the filing of the agreement was given the public in the 
Federal Register of September 25, 1970, 35 F.R. 14963. Comments were 
invited. In response to publication in the Federal Register, the Depart- 

2/ 


ment of lustice "as an interested party" petitioned the Commission for 


a hearing on the agreement (J.A. 7). ‘Two lines, Meyer and Finnlines, 


who operate in most of the trades covered by the agreement, submitted 


comments ‘J.A. 4) requesting that the proposed agreement be added as an 
issue to a Commission proceeding already in progress involving the 
establishment of a "Transatlantic Freight Conference" (known as The 
Super Conference or the Container Conference). That proceeding, 

Docket No. 69-58,covering Agreement No. 9813, which was instituted by the 
Commission in December 1969, and involving numerous parties, is still in 
the discovery stage with the Department of Justice currently scheduled 
to depose certain witnesses. The only other comment filed with the 
Commission was received from the Outboard Marine Corporation, a marine 
engineering firm located in Waukegan, Illinois, whose opposition was 
largely directed to the "Super Conference" proceeding (J.A. 15). No 


other governmental agency, carriers or shippers filed protests. 


2/ The Department alleged that it is ". . . charged by Congress with 
the duty of protecting the public interest in a competitive economy. 
The United States has a direct and substantial interest in preserving 
competition as a means of obtaining satisfactory shipping services 
at reasonable rates, preventing unfairness and discrimination against 
U.S. shippers, exporters, importers and ports, fostering the maximum 
growth and development of United States commerce and preventing 
detrimental effects upon United States commerce." (J.A. 7, 8) 


In its protest the Department of Justice opposed approval and requested 


a hearing on the grounds that the agreement may be contrary to the public 


interest because (1) it may "eliminate competitive incentives with respect 


to pricing, service and technological innovations"; (2) it is too vague 


for the Commission "to make the public interest determination required 
by section 15"; (3) there is a close but undefined nexus between this 
agreement and Agreement No. 9813, therefore any information exchange of 
this type should be authorized only within the context of Docket 69-58 
and made available to all parties of record in that proceeding (J.A. 10-12). 
In response to the protests and requests for notin. proponents 
urged approval without a hearing on the grounds that! (1) approval of 
Agreement No. 9899 will not "eliminate competitive incentives" because 
any further agreement reached under this agreement must be submitted to 
and approved by the Commission before it can be put into effect; (2) the 
foreign flag parties consider that they have a right to discuss any 
matters covered by this agreement without section 15 approval and only 
signed it in a spirit of cooperation (ergo, if not approved, they will 
proceed without it minus the American flag see: (3) the information 
to be obtained from the foreign flag parties could only be obtained 
through voluntary cooperation such as this agreement; and (4) consolida- 


tion with a conference agreement (9813) which may require months of 


hearings and legal pleadings can serve no useful purpose (J.A. 16-20). 


The Commission's consideration of Agreement No. 9899 resulted in 


its approval without an evidentiary hearing on November 24, 1970, but 


not without significant modifications. In its order of approval, the 
Commission concluded that an evidentiary hearing was not needed since 
no action in the implementation of any arrangement reached pursuant to 
the agreement could be taken without being submitted and approved. The 
Commission noted that nothing more than permission to discuss and exchange 
data was being sought, that this exchange and development of information 
is on a voluntary and not mandatory basis and that in light of acute 
problems involving overtonnaging, instability and malpractices in the 
trade, the agreement seeks to solve these transportation problems. While 
noting that the exchange of information alone might involve a risk of 
anticompetitive conduct incompatible with the criteria and requirements 
of section 15, the Commission imposed strict reporting and time structures 
to minimize the risk. 

First, the Commission eliminated from the coverage of the agreement 
discussions relating to the trade from U.S. Atlantic ports to ports in 
the Mediterranean on the ground it did not appear to the Commission that 
the same acute problems existed in the Mediterranean trade. Secondly, the 
Commission limited its approval to a three-month period, and, finally, the 
Commission required a report from the parties on each and every exchange, 
discussion or agreement transacted by the parties. In this way, the 
Commission sought to minimize the risk of injury to the "public interest" 


asserted by the Department of Justice. 


On December 1, 1970, the Department of Justice petitioned the 
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Commission for a stay of the order (J.A. 29-32), which the Commission 


denied on December 4, 1970. The Commission noted that aside from 


rearguing its prior position, the Department of Justice claimed that a 


stay was necessary to prevent irreparable alterations! of the status quo 
| 
while thev, "Because of the important public policy questions presented 


by the Commission's approval without a hearing .. . consider[ s] whether 
it should undertake action to secure further review of the Commission's 
Order.'' The Commission considered that an imesseiciene 

its approval and denied the petition (J.A. 33). 


On December 11, 1970, the Department of Justice filed with this 


| 
Court a petition for review, a motion for stay pending review and appli- 


cation for a temporary stay of the Commission's approval pending disposition 


of motion for stay pending review. A response was filed by the Commi 


and after oral argument before a panel consisting of Judge Fahy and 


Judge Robb the motion and application for a stay were, denied on 

December 30, 1970. Judge McGowan, designated as a member of the 

panel, did not participate in the order of the Court... The motion 
application were denied upon condition that the Commission order the parties 
the agreement to supply the Commission all information exchanged pursuant 

to agreement. Immediately thereafter, the Commission complied with the 
Court's condition and ordered all parties to file wien the Commission 


copies of reports of "each and every exchange, discussion or agreement 
i 


transacted" (J.A. 42-43). 


On January 28, 1970, the parties filed an application to extend the 
agreement since the approval of the agreement was limited to a period of 
three months with the right to seek renewal for an additional consecutive 
three-month period (J.A. 45). 

They requested extension on the grounds that (1) much of the initial 
three months was taken up with the litigation; (2) serious discussion was 
getting underway; (3) the transportation needs justifying initial approval 
continue to exist; (4) tentative agreements have been proposed; and 
(5) further discussions were required in order to obtain solutions 
(J.A. 45-48). 

Notice of the filing of the application for extension was published 
in the Federal Register of February 2, 1971, 36 F.R. 1550. In response, 
the Department of Justice filed a protest requesting that the application 
for extension be set down for a hearing prior to approval for the same 
reasons as cited in its original petition of October 15, 1970, on the 
grounds that ‘1) there has been no change in Agreement No. 9899 since 


the original approval and (2) the proponent lines still have not shown 


why any specific information exchange or cooperative development of 


information is necessary to reach agreement on a proposed solution of 
the alleged problems of overtonnaging, instability and malpractices in 


the North Atlantic trades (J.A. 51-54). 


The member lines signatory to the agreement answered Justice's 
request by noting that (1) the Department of Justice's request does not 
provide any clear and concise statement of specific matters on which it 
wished to adduce evidence and did not describe any unfairness, discrimina- 
tion, violation of the Act or detriment to commerce gan would result 
from the three-month extension; (2) that the Department of Justice has 
advanced no new matter requiring a hearing and offered no argument not 
already rejected by the Commission or denied by the D.C. Court of Appeals; 
and (3) that it ignored statements in the request for extension that 
compelling reasons exist for granting the request (J.A. 45-48). 

No other comment or protest was received from any other governmental 
agencies, carriers or shippers other than the Denes of Justice. 
Neither Meyer Lines, Finnlines nor Outboard Marine Corporation, who 
filed comments on the original approval of the agreement, filed any 
opposition to the requested extension of the agreement. 

The Commission, on the record thus made, and after considering the 
conditions in the trade, the effects thus far of the agreement and the 
Department of Justice's comments and replies thereto, concluded that 
an evidentiary hearing was not needed on the application to extend 
approval of Agreement No. 9899. The Commission noted that an attempt 
has been made by the parties to reach solutions in the trade; that 


reports have been filed explaining in detail each exchange of information 


and discussion; that the parties have proposed and aré considering a 


pooling agreement as a possible solution to the existing transportation 


problems; and that further discussions and exchanges appeared to be 
necessary to bring to fruition the intent of the agreement and the 
Commission's reasons for initially approving it. The Commission's 
approval of the time extension of agreement also carried a three-month 
time limitation and reporting requirement conforming to this Court's 
Order of December 30, 1970 (J.A. 55-58). 

The Department of Justice, alone, here seeks judicial review of 


the Commission's action. 


Summary _of Argument 


The Commission, not the Department of Justice, is charged by the Congress 


with the approval of agreements among common carricrs by water operating in 


the foreign commerce of the United States. In discharging this responsibility 


the Commission seeks to insure that in approving agreements the concerted 


activity authorized does not invade the prohibitions of the antitrust laws 


any more than is necessary to achieve the regulatory puriposes of the Shipping 


Act, 1916. Thus, among governmental agencies, it is the Commission which 
speaks with Goren Sates on Shipping Act matters. 
The Commission's decisions are, of course, subject to review in the 
i 
federal courts by. any party aggrieved by those decisions, but the party 
seeking review must demonstrate a grievance based on aoeeenaay more than 
2 | 
an abstract prediction of potential future harm which is in turn based on a 
misapplication of antitrust philosophies to matters essentially regulatory. 
Here, the Department's grievance arises from its self-assuned role of 


"guardian" of the public's interest in insuring that anticompetitive 


activity approved by the Commission does not invade the prohibitions of the 


antitrust laws any more than is necessary. The Department's assumption of 
this role is contrary to the express intention of Congress and the present 


! 
action constitutes nothing more than an attempt by the Department to substitute 


its notions of what is good for the waterborne foreign commerce of the United 


States for those of the Commission. The asserted "interest" of the Department 


of Justice is insufficient to maintain this proceeding, land it should be 
dismissed. 


In approving Agreement No. 9899, the Commission following the guide- 
lines laid down by this Court in Marine Space Enclosures v. Federal Maritime 
Commission, 137 U.S. App. D.C. 9, 420 F.2d 577 (1969), determined that the 
applicants for approval of that agreement had Satisfied the burden of 
demonstrating the need for the anticompetitive restraints embodied in the 
agreement and declined to grant the evidentiary hearing sought by the 
Department of Justice. Were the Court to adopt the position urged by the 
Department, we respectfully submit that the Commission could never demonstrate 
that an agreement should be approved over a protest, and the criteria of 
Marine Space would be rendered meaningless. 

The exploratory nature of the agreement, when taken with the reporting 
requirements and time limits imposed by the Commission, afford ample protection 
to the public. ‘The evidentiary hearing desired by the Department would 
have been inordinantly time-consuming, expensive and burdensome and 


would in the last analysis have produced little that the Commission 


did not already possess. This Court should affirm the Commission's 


order. 


Argument 


THE COMMISSION IS NOT REQUIRED TO HOLD AN EVIDENTIARY HEARING BEFORE 
APPROVING ALL SECTION 15 AGREEMENTS ! 

After weighing the potential inroads into the antitrust policies of 
this country against the regulatory benefits to be gained, the Commission 
approved Agreement No. 9899 subject to certain restrictions. In short, 
the Commission discharged its responsibilities under! the Shipping Act. 

The Department of Justice would now have this Court conclude that 
the approval of Agreement No. 9899 was improper because the Commission 
did not conduct a full-blown evidentiary hearing on se significant anti- 


trust questions raised in the Department's protest. !Relying upon two 


recent decisions of this Court, Marine Space Enclosures v. Federal Maritime 


Commission, 137 U.S. App. D.C. 9, 420 F.2d 577 (1969) and Citv of Portland v. 
Federal Maritime Commission, U.S. App. D.C. » 433 F.2d 502 (1970), 


the Department of Justice argues that these cases "make it 

clear" that a hearing shculd have been held prior naicne approval of 

Agreement No. 9899. We submit that at the heart of the difficulties 

the Department of Justice has with the Commission's Serorat of Agree- 

ment No. 9899 is its insistence on viewing what is basically a shipping 

and regulatory problem through purely antitrust lenses. This arbitrarily 
narrow view forces the Department to ignore the primarily important considera- 
tion behind the Commission's refusal to hold an evidentiary hearing—the 

need for and the benefits to be gained from approval outweighed any of 

the alleged inroads into antitrust policy even if all the antitrust 


considerations asserted by the Department were deemed true and relevant. 


Agreement No. 9899 was designed to allow the parties to taco 
explore the possibdility of establishing uniform rates, procedures and 
practices in the hope of restoring order and stability to the chaotic 
North Atlantic trades. The primary device for exploration was the 

3/ 

exchange of information which, if exchanged or developed, was designed 
to afford the parties to the agreement a2 basis for determining whether 
“uniform or agreed rules, practices and procedures" for the conduct of 
trade in the North Atlantic. Such tentatively agreed to rules, practices 
and procedures are not, however, to be carried out until they, and any 
agreement embodying them, are filed with and approved by the "Federal 
Maritime Commission and/or any other concerned governniental authority”. 

Finally, membership in the agreement was open to “any common carrier 
offering container service" in trades covered by the agreement. 

The avowed purpose of the parties, the very nature of the agreement 
and the restrictions and conditions imposed by the Commission make 


Agreement No: 9899 stand in stark contrast to the problems presentec¢ to 


this Court in Marine Space and City of Portland, supra. In Marine Space, 


this Court held that the Commission acted improperly when it failed to 
hold a hearing before approving two agreements which called for the 
construction and maintenance of consolidated marine passenger terminal 


facilities in the port of New York City, and which, as a practical matter, 


ee 


3/ The agreement itself provides: "Nothing herein is to be construed 
as obligating any carrier to exchange the information described 
above, or as limiting the right of any carrier to continue or to 
make changes in its present rates, rules, and practices." 
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excluded all other terminals in the area for 23 years (3 years for an 
interim terminal and 20 years covering the authorization of bond issue 


for financing the project). This Court, emphasizing the "nature and 


gravity of the issues raised by protestant", expressed the view that a pre- 
approval hearing could only be avoided: (1) "when the Commission has made 


appropriate determination that certain agreements are of purely routine 


nature or (2) have an impact on commerce that 
4/ 3/ 

de minimus", (3) "if no protest is filed" (4) if ithere are no 
/ L 


i 
issues of "substance" or "obvious gravity", or (5) when "an applicant 


the Commission finds 
| 


for approval of a restrictive agreement [satisfies] the burden of 
i/ 
- 


demonstrating the need for anticompetitive restraints... a 


It hardly seems necessary to Say that the Commis$ion is acutely 


mindful of this Court's conclusions in Marine Space and City of Portland, 


supra, wherein this Court pointed out (433 F.2d 503): 


Generally, an administrative approval without the benefit of a 
hearing is to be avoided, particularly where, as| here, what is 
involved is an approval under Section 15 of the Shipping Act 
and the case has antitrust ramifications. 8/ 


———_— EE 


4/ Marine Space Enclosures, supra, at 584. 


d. at 587, n. 27. 


Id. at 583. : 


There is, of course, no requirement that an agency, in approving an 
agreement and exempting its operation from the antitrust laws, engage 
in "sophisticated antitrust” analysis. It need ‘only demonstrate that 
it perceives the danger posed by a proposed agreement because of its 
antitrust implications. The agency's approval must be affirmed or 
reversed on the basis of substantial evidence (or the lack thereof) 

to support the agency's conclusion under its own statutory standards. 
Florida East Coast Railway Co. v. United States, 259 F.Supp. 993, 997, 
999-1002 (M.D. Fla. 1966). 


put the compelling fact here is that the applicants have satisfied "the 
burden of demonstrating the need for anticompetitive restraints." 
While Marine Space involved the consequences of a twenty-year 
“complete market foreclosure and the vested interests and relationships 
9/ 


that will inevitably develop", the present agreement provides merely 


for the exchange of information under agency scrutiny. The City of 
> y sCebiye ies 


Portland case similarly was based on the petitioner's claim that an 


agreement not to service the Port of Portland existed and upon the 

contention that the agreement approved by the Commission had effectively 

foreclosed Portland as a port of call. In both cases, the parties were 

free to begin actual physical operations of a significantly restrictive 

nature, while here such possibilities or probabilities are nonexistent. 
Notwithstanding these considerations, the Department of Justice 

would equate both the language and factual presentations of both cases 

with the Commission handling of the instant agreement. To the Department 

of Justice ". . . the whole point of Marine Space was that the applicant 

[for approval] must make that demonstration [need outweighs anticompetitive 

effect] at a hearing or through some evidentiary procedure that in substance 

accomplishes the fact-finding purposes of a hearing.” (J.B. 39). 


a 


9/ 420 F.2d 577, 589. 


i 
We respectfuily submit that the Department's present position suffers 
P 3 P Pp 


from a number of disabilities. In the first place we cannot overcome the 
feeling that the Department has reacted rather too strongly to the rejection 
of its posture in the Marine Space case. From joining ithe Commission in 
| 
the contention that no hearing was necessary in Marine iSpace, they now would 
—S—=————— 
appear to have gone over to the view that a hearing is always necessary without 


regard to the circumstances prompting agreement in a trade, the severity 


the anticompetitive conduct for which sanction is sdught or the nature 


the protest against approval. We are driven to this characterization 
of the Department's position by its insistence on equating the agreement 


before this Court now with the one before it in Marine Space. Agreement 


. : 
No. 9899 is not the lease which was before the Court in Marine space 


and nothing more clearly demonstrates this than the protest and arguments 

of the Department of Justice itself. Here the Department must content 
itself with examples of harm which results from mere exchanges of information 
in antitrust cases because that is what Agreement No. 9899 is—an agreement 
for the development and exchange of information under Commission scrutiny. 

It is not an exclusive lease for decades which could nave the effect 
excluding all others from the terminal business as in Marine Space. We 
simply do not believe the sample preapproval requirements apply here as 

they did in that case. Yet another disability is involved in the Depart- 
ment's many examples of the antitrust consequences which flow from exchanges 
of information between competitors. The trouble is that the Department 


relies solely on antitrust consequences—consequences which result from 


secret conspiracies between otherwisc competitive and unregulated 
businesses designed solely for the circumvention of the antitrust 
laws. 

These situations can and must be contrasted with the matter at 
issue here. While there can rarely if ever be a legitimate end under 
the antitrust laws for conspiracies to exchange competitive business 
information, quite the opposite is true under the Shipping Act. Sec- 
tion 15 of that Act (46 U.S.C. 814) expressly provides for anticompetitive 
agreements which, in most cases, would clearly violate the antitrust laws 
but for that section; and as already mentioned, it is the Commission, 
not the Department of Justice, which is the guardian of the public interest 
when anticompetitive agreements are approved under that section. Thus, 
Agreement No. 9899, as distinguished from a conspiracy under the antitrust 
laws looks, by its very terms, to a legitimate and recognized end under 
section 15 of the Shipping Act—the establishment, if and where possible, 
of uniform practices and procedures for the carriage of intermodal 
cargoes. 

A necessary first step in every road leading to agreements under 
section 15 is discussion of the mutual problems of the prospective parties 
to an agreement. Meaningful discussions must, of course, be based upon 
exchanges of information to determine what if any areas there are in 
which agreement can be reached—discussions of the very kind involved 
here. But if these discussions may not be held until there is a full- 


blown evidentiary hearing to determine whether or not they are in the 


"public interest" (that is, whether or not they coincide with the Department's 


idea of what is consonant with antitrust policy), i is probable that 
they may never be held. 
What the Department of Justice is urging is in reality a two-tiered 


system of hearings which would inevitably result in doubly-delayed action 


by the Commission, and more often than not this delay would come in those 
| panos 
cases where speed, but not haste, is of crucial importance. First, 


the Commission must conduct a hearing on an agreement which merely 


provides the parties an opportunity to discuss the possibility of an 


agreement, and then, assuming an agreement is reached ,| the Commission 
would conduct yet another hearing to determine whether the agreement 
/ 


reached as a result of the discussions should itself be approved. The 


Commission submits that such a procedure is totally unwarranted, fosters 


litigation and can only unduly impede, delay and perhaps frustrate 


entirely the purposes and policies of the Shipping Act. 


Moreover, the Commission submits that the dire predictions of the 


Department of Justice as to the consequences which would "inevitably" 


flow from the approval without hearing of such agreements is the result 
of a view understandably distorted by the Department's overriding 
concern with the antitrust laws. Thus, the Department urges that the 


Commission failed "to consider and evaluate a number of entirely 


conceivable possibilities", namely: 


——_— 


10/ This is virtually a truism, since if there is no need for prompt 
approval, a hearing may be held almost at leisure and whether really 
needed or not. 


(1) that the carriers may meet, exchange information, 
but be unable to agree upon any joint program of action to 
be submitted to the Commission under Section 15; (2) that 
the carriers may meet. exchange information and submit an 
agreement on joint action to the Commission, but that the 
Commission will be unable to approve such agreement under 
the criteria of Section 15; (3) that the carriers may meet, 
exchange information, and then proceed unlawfully to engage 
in concerted action without Commission approval; (4) that 
the carriers may meet, exchange information, and then alter 
their individual competition behavior, not pursuant to any 
combination but simply as a result of each company's changed 
understanding of its individual self-interest brought about 
by the knowledge of its competitors’ sensitive cost and 
price data. 


It is the Department's position that, "In each one of these cases, the 
thority to approve agreements for joint action under 

section 15 would not prevent the exchange of sensitive cost information 

from having a detrimental effect upon the subsequent competitive conduct 


' 


of the participants." What the Justice Department has in mind, of 
course, is in antitrust parlance known as the doctrine of "conscious 
parallelism”, and while uniform competitive conduct by businesses 
subject to the antitrust laws may present extremely difficult problems 
of detection and proof—proof that the uniformity stems from conscious 
but unexpressed agreement among the businesses—the Commission submits 
that a different situation prevails under the Shipping Act. Ease of de- 


tection is greatly enhanced by continuing staff analysis of the tariffs 


which every common carrier by water in the foreign commerce of the United 


States is required to file and which tariffs are required to contain all 


rates, rules and regulations which govern the cargo carryings of those 


carriers; and ‘the necessity for a doctrine akin to conscious parallelism 
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is virtually eliminated by the provision f anticompetitive conduct in 


section 15. 


Moreover, even if we assume that one of the "entirely conceivable 


possibilities" offered by the Department of Justice comes to pass, there 


is as Justice admits still no "certainty that the competitive behavior 


of the participants in the exchange will be adversely affected by the 


knowledge obtained through the exchange." There is, however, according 


to Justice, "a substantial risk that the exchange il ave such an 


effect." Moreover, in the eyes of the Department, the! Commission has 

i 
failed to weigh this "substantial risk" against any valid regulatory 
purpose to be achieved by the approval. I is simply not true. That 
the situation in the trades covered is extremely volatile and potentially 


damaging to carriers and shippers alike is well known to the Commission, 


and this has been the moving force behind a number of actions taken 


over a substantial period of time. The onrush of the so-called container 
} 


revolution, and the concomitant rise of the intermodal cor cept nave 
| 


provided the catalyst in all of the troublesome problems arising in the 


trade. 


THE COMMISSTON PROPERLY APPROVED ‘WHE AGREEMENT IN QUESTION WITHOUT 

HOLDING AN EVIDENTIARY CARING SINCE PROPONENTS HAVE DEMONSTRATED 

A SERIOUS AND URGENT TRANSPORTATION NEED FOR THE AGREEMENTS BASED 

UPON UNSTABLE CONDITIONS STING IN A TRADE AREA 

The Department of Justice itself recognizes the impact of containeriza- 
tion in the trade in question by noting that, "The United States-European 
trade has been characterized as the life blood of containerization, 
generating 75 to 80% of the general cargo suitable for shipment in 
containers." (J.B. 4). (Citing: The Port of New York Authority 
Containerized Shipping: Full Ahead (1967).) 


As early as 1968, the Commission was faced with a problem created 


by containerization. In Docket No. 68-8, Disposition of Container Marine 


Lines, ll F.M.C. 746 (1968), the Commission was faced with deciding 


whether a container operation was subject to the jurisdiction of the 
North Atlantic Westbound Freight Association, a conference established 


in the trade from ports in the United Kingdom to North Atlantic ports in 
i/ 
the U.S., a trade covered by the agreement at issue here. Allegations 


of malpractices and rate cutting were a serious background to the 


proceeding. 


1l/ Container Marine |,ines is a subsidiary of American Export Isbrandtsen 
Lines which is a signatory to Agreement No. 9899. On appeal to this 
Court, the case was remanded to the Commission for further hearing. 
North Atlantic Westbound Frgt. Ass'n v. Federal Mar. Com'n, 130 U.S. 
App. D.C. 122, 404 F.2d 803 (D.C. Cir. 1968). 


An analogous problem has arisen because of the efforts of the North 
Atlantic Freight Association to thwart the extra-conférence operations 


of Container Marine lines by the establishment of a conference intermodal 


system. In Docket No. 70-16, Modification of Article 8, Agreement No. 5850 


North Atlantic Westbound Freight Association, Order of Discontinuance 


served August 20, 1970, the Commission attempted to finally resolve the 
dispute between certain conference members (a Shomee agate abounding 
with allegations and rumors of malpractices) by ordering an amendment 
to the Conference's basic agreement. | 

More recently, the Commission has issued a series of orders which 
clearly demonstrate its awareness of the troubles besetting the trades 
in question. Based cn investigatory efforts of the Commission staff, 
an order for the production of certain documents was served on Seatrain 
Lines. The order was issued on September 21, 1970, pursuant to the 
provisions of section 21 of the Shipping Act, 1916 (46 U.S.C. 820)- 

On December 11, 1970, the Commission instituted two "show cause” 
proceedings, one against Sea-Land Service, Inc. and tHe other against 
Hapag-Lloyd, both of whom are parties to Agreement No. 9899. 
the reasons for the institution of the proceedings, the Commission, in a 


press release distributed the same day, said, "The Commission has been 


t 


aware for some time of an unstable rate situation prevailing in the North 


Atlantic trade area." The Commission went on to say that questionable 


rates have been filed by other carriers and that the Commission had under 


consideration the institution of similar proceedings against other 
12/ 


carriers in the trade. 

It is quite apparent from the foregoing alone that there are serious 
problems in the trades covered by No. 9899, and that not only is the 
Commission well aware of them, it has taken a number of steps to cure 

13/ 
them, The approval of No. 9899 is another of those steps solely 
designed to in’ some way bring about a resolution of the conflicts plaguing 
the trades. If the parties themselves can bring about such a resolution, 
all the better. But they cannot even begin unless they may conduct meaning- 
ful discussions and, of course, meaningful discussions must be based upon 
an exchange of relevant information. This is all that the approval 
granted Agreement No. 9899 was intended to do and all that it in fact does. 

Further evidence of the problems facing the North Atlantic trade 
is found in the following recent statements contained in response to 
questions submitted to the executives of the principal carriers in today's 
North Atlantic trade by the Container News magazine (April 1971, pp. 14-16). 

Mr. Manuel Diaz, Vice Chairman, American Export Isbrandtsen Lines, 
stated: 

12/ Subsequent to the Commission's press release of December 11, 1970, 
three additional orders to show cause were instituted against 

American Export Isbrandtsen Lines, Inc. (Docket No. 71-3), Atlantic 

Container Lines, Ltd. (Docket No. 70-52) and Seatrain Lines, Inc. 

(Docket No. 71-1). 

All of the most recent actions were, of course, the result of informa- 

tion produced by the Commission's investigatory efforts. Much of this 

information cannot be made public without jeopardizing future regulatory 
efforts to restore stability to these troubled trades. Thus, the 

Commission is confronted with the age-old dilemma of regulatory 

agencies—how to justify an action without revealing information 


and sources to the detriment of planned or possible future action. 
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. . . There is existing now and has existed for!some time an over=- 
suppiv of containerships on the North Atlantic t rade route. The 
answer has to be a rationalization of service and port coverage 

on the part of container operators. 


We feel, as an American-flag operator, that foreign-flag 
lines should be brougiit under the same degree of control by 
U.S. government regulatory agencies as are the American-flag 
carriers on the route. [t is obviously easier for the govern- 
ment to obtain information and conduct investigations of 
American-flag lines residing in the United States than it is 
to bring under the same scrutiny the foreign-flag operators 
with head offices outside this country. 

A rate war is of no interest to any carrier and the 
industry certainly has the ability to police itself. In this 
regard, probably the most satisfactory solution! is for the 
lines themselves to form a pooling agreement for freight 
revenues on the highly competitive North Atlantic trade 
routes. 


Mr. O.1.M. Porton, President, Atlantic Container Line, replied: 
The implication that there is an oversupply of containers 
and containerships on the North Atlantic trade routes is correct. 
The situation is already out of hand. The principles and 
standards of fair cargo soliciting cannot be intained, There 
is already a rate war. Major American and European lines are 
endeavoring to find a solution which is acceptable to everyone 
and which will stabilize the trade. This, however, is likely 
to take a long time. The industry can apparently not police 


itself without government interference. 


Mr. Jacques Leblanc, President, Dart Containerljine, stated: 


Let's face it: There's already container over-supply 
and over-tonnage on the North Atlantic trade route, and its 
going to get an awful lot worse before it gets better, 
especially when vou consider the huge container vessels 
currently planned for 1971 and 1972. 


L think an awfully big part of the problem is the flock 
of relative newcomers and "high flvers' who have gone into this 
particular trade looking for the quick buck and found they 
simply don't have the financing, the experience and the personal 
service contacts and dedication to follow through in the long 
pull. I will predict there's going to be a major "shake- 
out" and the few companies that remain will be ithe ones who 
know the business top and bottom. 


There is a silver lining, in this crisis that 
should certainly be commented . Very recently the Federal 
Maritime Commission, in its Docket 9899, permitted for the 
first time members of our Conference to exchan information 
with the aim of rationalizing the trade and eliminating 
possibility of an all out rate war, an alternative that could 
only hurt evervone. | think this kind of newly permitted 
cooperative effort is tie best hope we have, (Underscoring added) 


The problems in this volatile trade are not new and have been plaguing 


trade. It was reported in the Journal of Commerce on August 6, 1970, 


A dramatic change in the transatlantic services of 
American subsidized shipping lines was heralde yesterday 
by the announcement that Moore-MeCormack Lines has sold 
its four new multi-cargo ships used on the route to 
American Export Isbrandtsen Lines . . . However, the 
overtonnaging of containerships on the North Atlantic 
route and a veritable rate war now developing on the 
route apparently prompted Moore-McCormack to dispose 
of the ships to AEIL, which can use them profitably 
on the route to the Mediterranean. 


Additionally, it was reported in the Fairplay International 

Shipping Journal of August 13, 1970, that: 
The Atlantic Container Line has withdrawn from three 

North Atlantic Conferences -- the Continental North Atlantic 

Westbound Freight Conference, the 48-Hour Agreement from 

German Ports and the North Atlantic Westbound Freight 

Conference -- which set westbound freight rates from the 

Continent to the U.S.A. The reason cited by A.C.L. was 

the inability of these Conferences to be a stabilizing 

force for freight rates on the North Atlantic. 

All of the above are but examples of the conditions in this trade 
that are well known to the Commissioners and the staff of the agency. 


The problems are so well known that in a recent press release, 


Representative Kyros, of Maine, warned that: 


. . . unless "substantial progress" is made short 
concerning the so called “rate war" in the Norti 
he will recommend that hearings be held f: he { 
of exploring necessary actions by the Congress. 


ut throat 


Unstable rate condi ns brough by "c 
competition" and rebati inimitable and destructive, not 
w 


only to the American chant Marine, but are extremely 


detrimental to our foreign ocean borne commerce as well. 


I am aware that the Federal Maritime Commi 
been doing its best to force an end to chac 
in this important trade which accounts 
general cargo movement in the world. 
ntial progress are dis 
n 
fo) 


+ 
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Unless signs of s 
shortly in bringing ab 
war I shall recommend 
Committee to hold emergency 
exploring appropriate actions 
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Here the Commission has approved an agreemen he nly allows tor 
an exchange of information and one that does no 


made by the Department. This exchange of information coupled with reports 


of all meetings and discussions, as we have noted, have been supplied 
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to and studied by the Commission. As recently as April 2 


following progress report was submitted in conjunction with a reque: 


for a renewal of the agreement: 
Signatories to Agreement 9899 are now in session 
Brussels and wish to apply for an extension of said Agree- 
ment for an additional period of 30 days. 


Significant progress is being made in working out 
details of an exceedingly complicated agreement.; Since 
the filing of the last minutes, the lines have met in 
New York on April 20, London on April 21, and are now 
in continuous sessions in Brussels. f 


The lines have: 


Appointed counsel. 

Retained a firm of chartered accountants. 

Reviewed and are revising the draft agreement which was 
previously submitted to the FMC as information. 

Reached substantial agreement on several points. 
Appointed working committees to deal with specific 
problems which committees will be working continuously 
until agreement is reached. 

Scheduled meetings for May 12-15 in Lisbon and for 

June 1, in New York. 


The Commission respectfully submits that in approving Agreement 
No. 9899, it carefully considered the "yisk"’ to the public's interest, 
in insuring against an unwarranted invasion of the antitrust laws, by 
the exchange of information contemplated in the agreement against the 
statutory purpose of fostering an attempt by the parties to restore 


stability to the trades. Its approval was the result of the Commission's 


conclusion that the regulatory purpose outweighed whatever risk if any 


was involved. 


Tele moult 
LACKS 5 STANDING zs 0 
CONSIDERATIONS ENTRUS 
The Commission respectfully submits that the Depart ment of Justice 
has no standing to seek jx al review of the 
Agreement No. 9899, Atter urgin his Court to 
is "required to prevent serious and irreparable 


| Justice's] interests", the Department dismisses the question of standing 


with a simple, "It should be noted that petitioner United States' standing 
in this proceeding rests upon its responsibilities with egard to the 
Agreement's anticompetitive aspects." _ A carefu 

Department's argument reveals that the Department 

guardian of the public's interest in insuring that anticompetitive conduct 


carried out under agreements approved by the Commissi does 


on 
unwarrantedly encroach upon the province of the antit yust 


It is the Commission's contention that by seeking judicial review in 

the present case, the Department of Justice is taking ‘unto itself a 
q 

responsibility expressly vested by Congress in the Conmission, and 


unequivocally recognized by this Court and the Supreme Court. 


eee { 
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While subsequent pleadings of the Department contain a good deal more 
verbiage, we submit that the ground upon which the Department "stands" 
in this case remains the sae at best. 

In its brief, for the first time the Department hints that its interest 
in the case may be that of representing the interest of the government 
as a shipper (J.B. 46). In all other cases before the Commission where 
an agency such as the Department of Agriculture or the Agency for Inter- 
national Development has had an interest ina Commission proceeding, it 
has availed itself of the opportunity to appear in person. 


The Federal Maritime Commission, not the Department of Justice, has 
been entrusted by Congress with the sole responsibility of reviewing 
agreements subject to the Shipping Act, 1916, to determine whether or not 
they should be approved and hence receive immunity from prosecution under 
the antitrust laws. The courts have often recognized that one of the 
major functions of the Commission in reviewing agreements under section 15 
of the Shipping Act is to insure that the Commission approve only those 
agreements which do not "invade the prohibitions of the anti-trust laws 
any more than is necessary to serve the purposes of the regulatory statute." 
Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, 299, 211 F.2d 51, 
57 (D.C. Cir., 1954), cert. denied 347 U.S. 990. See also F.M.C. v. Svenska 
Amerika Linien, 390 U.S. 238, 242-246 (1968). In neither of these cases, 
nor anywhere else for that matter, is there any indication that the 
Department of Justice necessarily plays any role in the Commission's 
determination of what agreements should or should not be approved. More 
importantly, it has never been suggested that once the Commission has 
weighed the degree of encroachment on antitrust policies against the 
regulatory gains to be secured by the approval of an agreement, the 
Department of Justice is free to challenge that approval by judicial 


16/ 
review. 


16/ The Attorney General has himself many times indicated that he has 

~~ no authority to challenge or reverse decisions of independent agencies 
or departments with respect to matters within the particular juris- 
diction of those agencies or departments. See, e.g., 20 Op. Att'y 
Gen. 270,'272 (1891)[Civil Service Commission]; 17 Op. Att'y Gen. 
332, 333 (1882) [Interior Department]; 20 Op. Att'y Gen. 711, 713 (1894) 
[Interior Department]; 25 Op. Att'y Gen. 93, 96 (1903) [Treasury Depart- 
ment]; 25 Op. Att'y Gen. 524, 529 (1905) {Interior Department] ; 38 Op. 
Att'y Gen. 149, 150 (1934) [Veteran's Administration] ; 20 Op. Att'y Gen. 
440, 444,:445 (1892) [Treasury Department]; 39 Op. Att'y Gen. 67, 68 
(1937) [Interior Department]; 42 Op. Att'y Gen. January 16 (1969) at 
9, 10 [General Accounting Office]. 
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That the Department of Justice should be denied any standing impose 


i 

| 

antitrust philosophy on what is basically a regulatory: problem is particu- 
) iP P 


larly appropriate in cases where, as here, the Departm s position was 


fully considered by the Commissi The earlier participation in tie 
Department in this proceeding by way of petition for a! hearing prior to 
approval of Agreement No. 9899 was welcomed by the Commission as helpful 
: 
However, once the 


to it in its deliberations on the subject agreement. 
Commission has acted under section 15 of the Shipping Act, the attempt by 
the Department to gain judicial review of tommission's action in 
ordering approval of the agreement becomes 4 


to maintain an action against itself, an activity which 

been held as an improper subject for court consideration. This 

consistently maintained principle has been departed from only in those 
| 

instances where the challenging arm of government has an interest not 


only adverse to the challenged arm but in fact has a position which 

would allow review on identical factual situations when review is sought 
by a private party. Thus, for example, in United States We HAC.G. 337 wos. 
426 (1949), the United States as a shi 


order of the Interstate Commerce Commission denyin he recovery 


damages since a challenge would have been allowed to a private shipper: 
l7/ See, €.g., Defense Supplies Corp. v. United States Lines Co., 148 F.2d 
311 (2nd Cir. 1945), cert. denied 326 U.S. 746; Defense Supplies Corp. v. 


American-Hawaiian $.S, Corp., 64 F.Supp. 459 (S.D.N.Y. 1945). 


. . . the Government is not less entitled than any other shipper 
to invoke administrative and judicial protection... . 
Consequently, the established principle that a person cannot 
create a justifiable controversy against himself has no applica- 
tion here. (at 430, 431). 


Similarly, the Secretary of Agriculture as a shipper, through the Department 
of Justice, was allowed to challenge an order of the Federal Maritime Board. 
18/ 


See Maritime Board v. Isbrandtsen Co., 356 U.S. 481, 483, n. 2 (1958). 


Where, as here, the Department of Justice grounds its standing on 


its position as the guardian of the antitrust laws, and the public's 


interest in insuring against unwarranted invasions of the purposes of 
those laws, the Department is seeking only to substitute its judgment 
for that of the Commission. Moreover, the Department would have this 
Court make that substitution in a case where both Congress and the courts 
have placed the! sole responsibility for rendering the judgment in the 
Commission. Under section 15 of the Shipping Act, the Commiesion is 
required to disapprove any agreement it finds to be "contrary to the 
public interest", and under the Isbrandtsen and Svenska cases, supra, 
one of the appropriate considerations under the public interest standard 


is a consideration of an agreement's impact upon the purposes and policies 


of the antitrust laws. 
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18/ cf., S$ & E Contractors, Inc. v. United States, _ Ct.Cl. ___ 
433 F.2d 1373 (1970), where a challenge to the Atomic Energy 
Commission was allowed in the United States Court of Claims 
by the Department of Justice representing the United States, 
which had a contractual interest in the challenged transaction. 


The Department of Justice's protestations ageshateiadaes. we submit 
that the concept of a "party aggrieved'' in the Hobbs Act is not so broad 
as to permit the Department to sustain its action ere. The Department 
is "aggrieved" here only because it disagrees with thé Commission over 
the extent to which the "antitrust policies", as syose policies are 
construed by the Department, should apply to agreements approved under 
section 15. The Department is and remains unaffected by the Commission's 
order. It is not required to act or refrain from acting, or for that 
matter alter its position, in any way. By its own admission, the Depart- 
ment's interest is reduced to its self-assumed role as the guardian of 
the public's interest in the effective administration ‘of the policies 
and purposes of the antitrust laws. But this role, insofar as those 
policies and purposes are valid considerations under the Shipping Act, 


was expressly entrusted by Congress to the Commission, and we respectfully 


submit the proper forum for airing the Department's grievance is not this 


Court but the Congress. 
As for the line of authorities cited by the Department, they are 
either inapposite as involving "interests" more substantial than a 


philosophical quarrel or do not raise or deal with the question of the 
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Department's standing to seek review (J.B. 43-48). We do not, of course, 
| 
wish to imply any intention to exclude the Department from participating 


in matters before the Commission. 
As we have already said, the Commission welcomes the Department's 


participation in proceedings before it, and we would hope that the 
Department would continue to afford the Commission the inestimable value 


of its views on matters of interest to it. What do not welcome and think 
unwarranted igs the present attempt by the Department to cast itself before 
this Court as the regulator of the waterborne foreign commerce of the 
United States. 


The Commission respectfully submits that the basic differences of 


philosophy between the antitrust laws and the Shipping Act would in all 


probability foster an ever-increasing flow of litigation should this 
Court conclude that the Department has standing to bring this action. 


The petition for review should be dismissed for lack of standing. 


IV. CONCLUSION 


The Commission respectfully requests that this Coane dismiss this 
action because the Department of Justice has no standing to seek review 
of the Commission's order approving Agreement No. 9899 on the ground 
that it is the proper interpretor of the public interest in matters 
arising under the Shipping Act or, in the alternative, the Court should 
find that a preapproval hearing was unnecessary and Ante the Commission's 
order approving Agreement No. 9899. | 


Respectfully submitted, 
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BRIEF OF INTERVENOR 
AMERICAN EXPORT ISBRANDTSEN LINES, INC. 


PRELIMINARY STATEMENT 


The petition seeks review of an order of the 


Federal Maritime Commission approving an application 


(Agreement 9899-1) for a three-month extension from 

February 24 to May 23, 1971, of a voluntary exchange of 
information arrangement (Agreement 9899) previously sub- 
jected by petitioner to unsuccessful challenge before this 
court ./ Petitioner seeks to have the extension order set 
aside, claiming that the Commission could not grant the 
extension without first holding evidentiary hearings -- a 
claim which has no basis in law and which thisCourt im- 
plicitly rejected in denying petitioner's attempts to obtain 


a stay of the basic arrangement. 


STATEMENT OF ISSUE 


Does Section 15 of the Shipping Act, 1916, 46 
U.S.C. § 814, require the Federal Maritime Commission to 
conduct evidentiary hearings before it may grant a three- 
month extension of an arrangement under which steamship 


operators may voluntarily exchange information to determine 


see Order of December 30, 1970, Docket No. 24895, in 
which this Court denied petitioner's application and 
motion for a stay of Agreement 9899 conditioned upon a 
Commission order that the parties to the agreement 
supply the Commission all information exchanged pursuant 
thereto,’ which condition was immediately fulfilled (Joint 
Appendix ("JA") 42-3). No review was sought of this 
Court's disposition of the matter. 


whether uniform or agreed rules, practices and procedures 
are needed to help solve transportation problems in speci- 
fied ocean trades where: 

(a) Interested parties, including petitioner, 
were given notice of the extension application and oppor= 
tunity to present their views in writing to the Commission, 
which opportunity was taken by petitioner (J.A. 51-4); 

(0) After consideration thereof (J.iA. 56), the 
Commission concluded that an evidentiary nearing was not 
required on the grounds that 

(1) the basic information exchange 
arrangement was designed to help solve 

serious transportation problems (overtonnaging 

and rate wars) in the involved erates (y-A> 35))3 

(2) the exchange arrangement was under 
constant surveillance by the Commission (ibid) $ 

(3) the exchanges of information provided 
for are voluntary (ibid); 

(4) each party is free to act independently 
on all matters (ibid); | 


(5) any agreements reached must be filed 


with and approved by the Commission before 


implementation (ibid); 


(6) petitioner advanced no new matter 
which would require a hearing on the appli- 
cation to extend (J.A. 56)3 

(7) the conditions which warranted initial 
approval of the basic arrangement still exist 
(ibid); 

(8) the parties have exchanged information 
in an attempt to reach solutions to the prob- 
lems in the involved trades (ibid); 

(9) the parties have filed reports with the 
Commission explaining in detail each exchange 
of information and discussion (ibid); 

(10) the parties are considering a pooling 
agreement as a possible solution to the existing 
transportation problems (J.A. 56-7); 

(11) further discussions and exchanges 
appear to be necessary to bring to fruition 
the intent of the basic arrangement and the 
Commission's reasons for initially approving 


it (J.A. 57)3 


(c) The Commission further found,after examination, 


that the extension would not be unjustly discriminatory or 


unfair as between carriers, shippers, exporters, importers 


or ports; or between exporters from the United States and 
their foreign competitors, or detrimental to the commerce 
of the United States, or contrary to the public interest, or 
violative of the Shipping Act, 1916 (ibid); and 

(d) The Commission limited the subject of the 
information exchanges'and discussions (J.A. 58) and adopted 
this Court's condition that every exchange, alsowssion or 
agreement pursuant to the arrangement be reported promptly 
to the Commission in writing with copies of all information 
exchanged (J.A. 57)2/ | 


STATEMENT OF THE CASE 


Intervenor, American Export Isbrandtsen Lines, 


Inc., ("AEIL") is engaged in the North Atlantic container- 
ship trade. That trade, the Commission noted and 


petitioner does not dispute, has been experiencing "acute 


2/06 avoid burdening the Court unnecessarily, 'this brief 
does not deal with the further issue set forth in 
Petitioner's Brief (p. 2): "Whether the Attorney General, 
acting on behalf of the United States, has standing to 
seek review of the Commission order as a 'person aggrieved.'" 
In no sense does this signify acquiescence in petitioner's 


views with respect thereto. 


problems involving overtonnaging, instability and mal- 


practices" (J.A. 24). In order to explore and develop 
possible solutions, AEIL and six other companies in the 
trade entered into Agreement 9899 providing for the 
exchange of pertinent data on a voluntary basis (J.A. 1-3). 
Because ‘some felt it appropriate to do so out of an 


abundance of caution, Agreement 9899 was submitted to the 


Commission for prior approval.2/ 


The Commission obtained the comments of the 


Department of Justice and others and, after considering 


3/petitioner itself points out that the preliminary 
nature of Agreement 9899 may have made it technically 
unnecessary to obtain such advance approval: 


"Since Section 15 gives the Commission 
authority to approve conference 
agreements, pooling agreements and 
other such restrictive agreements 
upon appropriate findings, it is 
reasonable to infer that in normal 
circumstances persons subject to the 
Shipping Act have the right to 
meet, discuss and negotiate such 
a proposed agreement without the need 
for a prior authorization by the 
Commission under Section 15." (Peti- 
tioner's Brief 19). 


Peculiarly, far from commending the participants’ 
desire to make absolutely certain that they were 
proceeding lawfully and in conformity with the 
public interest, petitioner seems displeased that 
they were not more daring (id. at 20). 


them (J.A. 22), concluded that an evidentiary) hearing 
was unnecessary and that Agreement 9899 should be ap- 
proved subject to certain limitations and restrictions 
which it imposed (J.A. 24-6). Its rejection of the 
Justice Department's request for evidentiary eee 
was carefully reasoned and based upon the very limited 


nature of the arrangement. 


I. The Arrangement is Preliminary and Not Restrictive 


As the Commission explained: 


"Nothing in the agreement authorizes the 
parties to implement any program, under- 
standing or arrangement based upon 
information resulting from the contemplated 
exchanges until such a plan is filed with, 
and approved by,the Commission andi any 
other concerned Government agency" (J.A. 


22) : 


* * * 


"No action in implementation of any 
arrangement reached in pursuance of this 
agreement may be taken without itself 
being submitted to and being approved by 
this Commission. Nothing more than 
permission to discuss and exchange! data 
is herein sought; no action is contemplated” 
(J.A. 23). 


In addition, nothing about this preliminary arrangement 

is in any way restrictive. Thus, no one is foreed to 

do anything and others in the trade may freely participate 
in discussions and exchanges of information (eA. 22). The 


Commission made clear: 


"The signatories' exchange and development 
of information is on a voluntary, not a 
mandatory, basis; any party may refrain 
from giving information and is free to 
continue or alter its present rates, rules 
or practices" (J.A. 23). 


2. The Arrangement is Subject to Continuous Surveillance 
With the Commission Kept Abreast of All Information 


Exchanged and All Discussions 


The arrangement is also to be performed in a 
fishbowl atmosphere. Under the Commission's order 


"each and every exchange, discussion or 
agreement transacted under the terms of 
this agreement shall be reported in 
writing to the Commission within ten (10) 
days of such occurrence. Such report 
will be rendered in a form adequate to 
fully inform the Commission of the topics 
discussed and shall contain ten (10) copies 
of all information exchanged as well as the time 
such discussion and exchange took place" 
(J.A. 57). 


Moreover, as the Commission properly emphasized 
(J.A. 23): 


"The agreement is one within the context 
of a regulated industry ****A1]1 approvals 
under section 15 are granted in the full 
light of the Commission's continuing 
Jurisdiction over and surveillance of the 
actual conduct of the parties under the 
agreement." 


3. The Arrangement is Limited in Scope and Duration 
Because the Commission concluded that "the same 


lack of order does not appear to presently exist in the 


trades to and from Mediterranean ports" (J.A. 24), it 


provided that no information, exchange or discussion 
relate to that trade (J.A. 58). It thus confined the 
arrangement to areas where there were "serious transportation 
problems" and where it was important not to "delay for an 
unwarranted time action upon an agreement aimed at seeking 
solutions as rapidly as possible to immediate concerns" 
(J.A. 24). | 

Furthermore, the arrangement is not of unlimited 
or extended duration. It is effective for only three months, 
with a formal renewal procedure required to continue aiqy 126) 
an additional three month period (J.A. 57). Under that 
procedure, the Justice Department was able to, and did, 
submit comments relating to the renewal (J.A. 51) which 
were fully considered by the Commission but whieh, as the 


Commission observed, "advanced no new matter which would 


require a hearing on the application to extend" (J.-A. 56) 


ARGUMENT 

THE COMMISSION WAS NOT REQUIRED TO 

CONDUCT EVIDENTIARY HEARINGS BEFORE 

APPROVING EXTENSION OF THE INFORMATION 

EXCHANGE ARRANGEMENT 

The essence of petitioner's argument in this case 
is the claim that because the preliminary information exchange 
arrangement was submitted to the Commission, an evidentiary 
hearing was required as a matter of law before it could 

| 

receive approval under Section 15 and before it could be 


extended for a three month period. This is not the law 
and, unless the administrative process is to be so 
rigidified as to defeat performance of its statutory 
functions, it cannot become the law. 


A. Agencies Are, and Must Be, Able to Act Without 


Evidentiary Hearings 


This Court had occasion just within the past year 


in Medical Committee for Human Rights v. SEC, 432 F.2@ 659, 
668-69 (D.C. Cir. 1970), to comment on the importance of 


judicial"deference to the efficient deployment of 
administrative resources." It observed: 


"agencies frequently are confronted with 
situations in which substantial questions of 
fact, law, or policy may be properly resolved 
through information-gathering mechanisms less 
cumbersome than a trial-type hearing. This 
court has consistently recognized that this 
kind of flexibility in procedures is a 
desirable attribute of the administrative 
process, regardless of whether the power was 
explicitly provided by statute or rule, or 
was evolved on an ad hoc basis by implication 
from a broad statutory grant." 


This observation reflected the long standing and 
continuing directions of the Supreme Court on the subject. 


E.g., American Farm Lines v. Black Bull Freight 
Service, 397 U.S. 532, 5 1970): 


"The Commission is entitled to a 

measure of discretion in administering 

its own procedural rules in such a 

manner as it deems necessary to resolve 
quickly and correctly urgent transportation 
problems." 


Denver Union Stock Yard Co. v. Producers Livestock 


' Marketing Ass'n, 356 U.S. 282, 287 (1958): 


"we never presume that Congress intended an 
agency 'to waste time on applications that 
do not state a valid basis for a hearing.'” 


10 


B. Petitioner's Claim That This Court Adopted An Inflex- 


ible Evidentiary Hearing Requirement Is Erroneous 


Petitioner's argument rests on the assumption 
that this Court in Marine Space Enclosures v. ENC, 137 U.S. 
App. D.C. 9, 420 F.2d 577 (D.C. Cir. 1969) and City of 
Portland v. FMC, 433 F.24 502 (D.C. Cir. 1970), abandoned 
over 50 years of administrative law and adopted an inflex- 
ible reading of Section 15 so as to require an evidentiary 
hearing whenever Commission approval is sought. 

Needless to say, petitioner's assumption cannot 
survive examination of the cases. Indeed, this Court went 
out of its way to make emphatically clear that it was not 
adopting an inflexible rule and that whether and what type 
of hearing is appropriate will continue to cenend upon the 


particular circumstances. 


Thus, Marine Space explicitly indicated that if 


an agreement is routine or the Commission makes an appro- 


priate determination that its impact on commerce is de 
minimis, no hearing of any kind may be required. (420 F.2d 
at 584). Even where the situation is otherwise and some 
hearing is appropriate, this does not mean, as the Court 


again expressly pointed out, that the hearing must be an 


evidentiary one (420 F.2d at 589)." This will depend "on 

the nature of the issues" (ibid.). To make certain that 

the significance of this point could not be missed, the 

Court went to the trouble of citing a long string of cases 

"approving disposition without evidentiary hearing" (ibid.). 
Again, in City of Portland, this Court added to 


the list of situations where no hearing of any kind need 


precede approval:° 


"There may be room for the Commission to issue 
approvals without a hearing on a provisional 
basis -- for a limited time, pending the con- 
duct of a hearing and subject to protective 
conditions.*** This might be available in 
the public interest, to take care of emergen- 
cies, or possibly even to gather the important 


“ite making this point, this Court cited Groendyke Transport, 
Inc. v. Davis, 406 F.2d 1158 (5th Cir. 1969), where the 
meaning of the term "hearing" was explained as follows: 


"Parties are normally assured a 'hearing' but that 

term does not demand that the communication be oral 
and audible, *** The requisites of that portion of 
due process described as 'hearing' are satisfied by 
providing the parties with the opportunity of affirma- 
tively advancing argument with supporting authority and 
a like opportunity for response and counter-argument 
by the adversary." (Id. at 1162). 


although the circumstances in City of Portland called for a 
hearing (involving as it did the drastic consequence of 
foreclosing Portland from continuing as a port of call), 
this Court nevertheless refrained from promptly staying the 
Commission's order which had been rendered without any hear- 
ing and authorized expedited hearing. 


information from the actual operations of an 
experiment which would not be meaningfully 
available solely from a hearing. Compare 
American Airlines, Inc. v. CAB, 123 U.S. App. 


D.c. 310, 359 F.2d 620 (en banc), cert, denied, 
385 U.S. 843 (1966)" 433 F.2d at 504.0 : 


In the Context of This Preliminary and Limited Arrange- 
ment, the Commission's Procedure, Including Affording 
Petitioner an Opportunity to Submit Comments and Have 
Them Considered, Was Well Within its Proper Discretion 


In dramatic contrast to the City of Portland and 
Marine Space Enclosures agreements (the latter involving 
"all-encompassing restraints" "lasting in excess of 70 


years," 420 F.2d at 585, 581), the arrangement involved here 


6 


In the cited case, American Airlines, this Court expressly 
recognized: 
"It is part of the genius of the adminis- 
trative process that its flexibility permits 
adoption of approaches subject to expeditious 
adjustment in the light of experience. Al- 
though CAB's regulation is not temporary in 
the sense of being expressly limited in dura- 
tion, the Board's findings plainly reflect 
its assumption that the regulation was intend- 
ed to be subject to re-examination. The 
Board's regulations provide that ‘any policy 
may be amended from time to time as experience 
or changing conditions may require.' 14 C.F.R. 
§ 399.4. In any event, it is the obligation 
of an agency to make re-examinations and adjust- 
ments in the light of experience." 359 F.2d at 


633. 


falls squarely within those situations where an agency may 
properly determine that no hearing is required. 


As shown above, the present arrangement is pro- 


7 


visional, limited in time and scope, not restrictive and 


subject to protective conditions and to continuous Commis-— 
sion surveillance. The Commission afforded the Justice 
Department ample opportunity to submit comments and it 
accorded those comments serious consideration. Under the 
circumstances, including the extremely urgent need for 
continuing the search for a solution to the acute transpor- 
tation problems without delay, the Commission need do no 


more. 


—— eed 


Tpetitioner's sole claim of possible antitrust consequences 
is purportedly based upon United States v. Container Corp. 
of America, 393 U.S. 333 (1969) and American Column & 
Lumber Co. v. United States, 257 U.S. 377 (1921) which, as 
fhe Commission explained in approving the basic arrange- 
ment, are readily distinguishable (J.A. 23). Indeed, peti- 
tioner itself noted that "exchanges and cooperative efforts 
to develop additional information and standards of opera- 
tion may dispel ignorance as to market conditions thereby 
improving the quality and vigor of competition and provid- 
ing public'benefits in terms of price and quality of 
service" (J.A. 10). They certainly are not, without more, 
violative of any antitrust laws, as the very cases cited 
by petitioner demonstrate. Yet petitioner's only response 
is to conjecture some vague, unspecified risks which it 
grudgingly concedes are "perhaps not exactly the same risks" 
as in unregulated industries (Pet. Br. 27). This is hardly 
a sufficient showing to warrant interference with the 
agency's determination, particularly in light of the Com- 
mission's express statement that it fully considered the 
"effects thus far of Agreement No. 9889" when it approved 
the renewal for an additional three month period (J.A. 56). 
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CONCLUSION 


When this matter was before the court last Decem- 
ber, it was fully mindful of its recent decisions in Marine 
Space and City of Portland and of all petitioner's arguments 
now reiterated again. Petitioner's contentions were re- 
jected and its attempt to stay the arrangement denied. We 
respectfully submit that this Court's disposition was emi- 


nently correct then and remains correct today. 


Respectfully submitted, 
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Washington, D.C. 
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